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(1)

DISCLOSURE OF POLITICAL ACTIVITIES OF
TAX-EXEMPT ORGANIZATIONS

TUESDAY, JUNE 20, 2000

HOUSE OF REPRESENTATIVES,
COMMITTEE ON WAYS AND MEANS,

SUBCOMMITTEE ON OVERSIGHT,
Washington, D.C.

The Subcommittee met, pursuant to call, at 2:03 p.m., in room
1100, Longworth House Office Building, Hon. Amo Houghton
(Chairman of the Subcommittee) presiding.

[The advisory announcing the hearing follows:]
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ADVISORY
FROM THE COMMITTEE ON WAYS AND MEANS

SUBCOMMITTEE ON OVERSIGHT

Contact: (202) 225–1721FOR IMMEDIATE RELEASE,
June 8, 2000
No. OV–19

Houghton Announces Hearing on Disclosure of
Political Activities of Tax-Exempt Organizations

Congressman Amo Houghton (R–NY), Chairman, Subcommittee on Oversight of
the Committee on Ways and Means, today announced that the Subcommittee will
hold a hearing on proposals for enhanced public disclosure relating to political ac-
tivities of tax-exempt organizations. The hearing will take place on Tuesday,
June 20, 2000, in the main Committee hearing room, 1100 Longworth House
Office Building, beginning at 2:00 p.m.

Oral testimony at this hearing will be from both invited and public witnesses. In-
vited witnesses will include a representative of the U.S. Department of the Treas-
ury. Also, any individual or organization not scheduled for an oral appearance may
submit a written statement for consideration by the Committee or for inclusion in
the printed record of the hearing.

BACKGROUND:

Under current law, various tax-exempt organizations participate in the political
process. Depending on the tax law provision granting a particular organization its
exemption, that participation can include direct or indirect intervention in political
campaigns, direct or grass-roots lobbying, and dissemination of analyses with a call
to action. The public often has little or no information regarding the contributors
to, or the nature and extent of, the political activities of these organizations.

The Internal Revenue Service Restructuring and Reform Act of 1998 (P.L. 105–
206) directed the Joint Committee on Taxation and the Treasury Department to re-
port on additional disclosures by tax-exempt organizations that would be in the pub-
lic interest. The Joint Committee’s report was delivered in January of this year as
required and makes a number of recommendations for enhanced disclosure of tax-
exempt organization political activities. The Treasury Department has yet to submit
its report.

In announcing the hearing, Chairman Houghton stated: ‘‘The public is entitled to
know about the activities of organizations given special tax-exempt status by our
laws. Unfortunately, current laws permit various organizations to shield their polit-
ical activities from public scrutiny and accountability. This hearing will explore op-
tions for providing increased disclosure by all tax-exempt organizations participating
in the political process.’’

FOCUS OF THE HEARING:

This hearing will examine various proposals for enhanced disclosure relating to
the political activities of tax-exempt organizations, including organizations described
in Internal Revenue Code sections 501(c)(4), (5), and (6) and section 527.
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DETAILS FOR SUBMISSIONS OF REQUESTS TO BE HEARD:

Requests to be heard at the hearing must be made by telephone to Traci Altman
or Pete Davila at (202) 225–1721 no later than the close of business, Tuesday, June
13, 2000. The telephone request should be followed by a formal written request to
A.L. Singleton, Chief of Staff, Committee on Ways and Means, U.S. House of Rep-
resentatives, 1102 Longworth House Office Building, Washington, D.C. 20515. The
staff of the Subcommittee on Oversight will notify by telephone those scheduled to
appear as soon as possible after the filing deadline. Any questions concerning a
scheduled appearance should be directed to the Subcommittee on Oversight staff at
(202) 225–7601.

In view of the limited time available to hear witnesses, the Subcommittee
may not be able to accommodate all requests to be heard. Those persons and
organizations not scheduled for an oral appearance are encouraged to submit writ-
ten statements for the record of the hearing. All persons requesting to be heard,
whether they are scheduled for oral testimony or not, will be notified as soon as pos-
sible after the filing deadline.

Witnesses scheduled to present oral testimony are required to summarize briefly
their written statements in no more than five minutes. THE FIVE-MINUTE
RULE WILL BE STRICTLY ENFORCED. The full written statement of each
witness will be included in the printed record, in accordance with House
Rules.

In order to assure the most productive use of the limited amount of time available
to question witnesses, all witnesses scheduled to appear before the Subcommittee
are required to submit 200 copies, along with an IBM compatible 3.5-inch diskette
in WordPerfect or MS Word format, of their prepared statement for review by Mem-
bers prior to the hearing. Testimony should arrive at the Subcommittee on
Oversight office, room 1136 Longworth House Office Building, no later than
Friday, June 16, 2000. Failure to do so may result in the witness being denied
the opportunity to testify in person.

WRITTEN STATEMENTS IN LIEU OF PERSONAL APPEARANCE:

Any person or organization wishing to submit a written statement for the printed
record of the hearing should submit six (6) single-spaced copies of their statement,
along with an IBM compatible 3.5-inch diskette in WordPerfect or MS Word format,
with their name, address, and hearing date noted on a label, by the close of busi-
ness, Wednesday, July 5, 2000, to A.L. Singleton, Chief of Staff, Committee on Ways
and Means, U.S. House of Representatives, 1102 Longworth House Office Building,
Washington, D.C. 20515. If those filing written statements wish to have their state-
ments distributed to the press and interested public at the hearing, they may de-
liver 200 additional copies for this purpose to the Subcommittee on Oversight office,
room 1136 Longworth House Office Building, by close of business the day before the
hearing.

FORMATTING REQUIREMENTS:

Each statement presented for printing to the Committee by a witness, any written
statement or exhibit submitted for the printed record or any written comments in
response to a request for written comments must conform to the guidelines listed
below. Any statement or exhibit not in compliance with these guidelines will not be
printed, but will be maintained in the Committee files for review and use by the
Committee.

1. All statements and any accompanying exhibits for printing must be submitted
on an IBM compatible 3.5-inch diskette in WordPerfect or MS Word format, typed
in single space and may not exceed a total of 10 pages including attachments. Wit-
nesses are advised that the Committee will rely on electronic submissions
for printing the official hearing record.

2. Copies of whole documents submitted as exhibit material will not be accepted
for printing. Instead, exhibit material should be referenced and quoted or para-
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phrased. All exhibit material not meeting these specifications will be maintained in
the Committee files for review and use by the Committee.

3. A witness appearing at a public hearing, or submitting a statement for the
record of a public hearing, or submitting written comments in response to a pub-
lished request for comments by the Committee, must include on his statement or
submission a list of all clients, persons, or organizations on whose behalf the witness
appears.

4. A supplemental sheet must accompany each statement listing the name, com-
pany, address, telephone and fax numbers where the witness or the designated rep-
resentative may be reached. This supplemental sheet will not be included in the
printed record.

The above restrictions and limitations apply only to material being submitted for
printing. Statements and exhibits or supplementary material submitted solely for
distribution to the Members, the press, and the public during the course of a public
hearing may be submitted in other forms.

The Committee seeks to make its facilities accessible to persons with disabilities.
If you are in need of special accommodations, please call 202–225–1721 or 202–226–
3411 TTD/TTY in advance of the event (four business days notice is requested).
Questions with regard to special accommodation needs in general (including avail-
ability of Committee materials in alternative formats) may be directed to the Com-
mittee as noted above.

f

Chairman HOUGHTON. The hearing will come to order. Good
afternoon, ladies and gentlemen. We are here to discuss today how
political activities by tax-exempt organizations are disclosed to the
American public. The headlines usually focus on Federal election
law. But on a taxwriting Committee, we are concerned about the
obligation of tax-exempt groups to operate in the sunshine.

I believe that the best way to handle political activities by tax-
exempt organizations is to minimize regulation and to maximize
disclosure.

As with my constituents, and everyone I am sure in this room,
I read newspapers and see ads on television about political races.
It is difficult to know what to make of an advertisement without
knowing who is behind it, who is paying for it.

When it comes to the public’s right to know who is doing or say-
ing what, it makes no difference whether an organization is tax-ex-
empt under section 501(c) or under section 527 of the Internal Rev-
enue Code. We need disclosure by section 527 organizations, but
when 501(c) groups intervene in the political process they also
should disclose what they are doing and who is paying. We cannot
shy away from the task of striking a balance between the rights
of individuals and groups to participate in the political process and
the public’s right to know, just because it is a difficult process.

So I am pleased that several of my colleagues, the Treasury De-
partment, the Joint Committee on Taxation, and several academics
and election law attorneys will be giving us the benefit of their best
thinking. Your insights will be helpful to us as we try to come to
terms with this issue before the July 4 break.

I am pleased to yield to my friend and colleague, Mr. Coyne, for
any comments he would like to make.

Mr. COYNE. Thank you, Mr. Chairman. I welcome these hearings
and I hope they will lead to the enactment of legislation that will
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provide the public with information on the activities and funding
sources of Tax Code section 527 political organizations. We do not
know how many tax-exempt 527s exist today. These entities are
not required to apply for tax exemption with the Internal Revenue
Service or to report their financing or their activities,less in rare
instances some net investment tax is due.

Similarly, the public does not know who or what special interest
is behind the issue ads that these organizations run in newspapers
or on television. These political slush funds, as they have become
known, undermine our election process and our tax-exempt laws.
There is a simple way of preventing abuse by these organizations.
Let the public know the truth about section 527 organizations,
their purpose, funding sources, and political activities.

I commend Subcommittee Chairman Houghton for his leadership
on this issue. Today’s hearing was organized by a bipartisan group
of people and we did this with the goal of providing a hearing
record which will support full public disclosure of organizations in-
volved in political activities. I hope that the bipartisanship that
went into selecting today’s witness list that is with us today will
continue.

H.R. 4168 is within the jurisdiction of the Ways and Means Com-
mittee and provides a targeted and fair solution to the problem.
The Doggett bill, sponsored by Congressman Lloyd Doggett, would
merely require Code section 527 political organizations to file pub-
licly disclosable reports, including the names of contributors and
expenditures, with the IRS. The bill is designed to mirror the filing
and disclosure rules that political parties and campaign Commit-
tees must follow under Federal election laws administered by the
FEC. The penalties for noncompliance mirror the existing Tax Code
penalties applicable to other exempt organizations that fail to file
required returns or to provide the public with full disclosure.

The substance of H.R. 4168 has been before the Committee for
a vote twice and on the floor for a vote twice. In each instance, the
legislation was defeated by the Majority party leadership. It is time
to end the political games and have disclosure reforms enacted into
law. This should be done before the upcoming elections in Novem-
ber.

The Senate has approved on a bipartisan basis the legislation
supported by House Democrats. As Senator McCain said on the
Senate floor on June 8 of this year, and I quote, ‘‘There isn’t an
American who is well informed who does not know that this system
has lurched completely out of control when people are allowed to
engage in the political system and give unlimited amounts of
money and have it undisclosed.’’ .

In conclusion, I understand that the Committee will be marking
up Chairman Houghton’s disclosure bill later this week and that
the Republican leadership intends to bring a disclosure bill to the
floor before the July 4 recess. Everyone agrees that the abuse of
our tax and election laws by section 527s is growing and it must
be stopped. The only question is when, and I hope that we will do
that now. Thank you, Mr. Chairman.

Chairman HOUGHTON. Thank you very much.
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If any of the other members of the panel have statements to
make, if they could make them rather briefly because we have got
a lot of work to do this afternoon. Have you got anything?

Mr. MCNULTY. I will make it very brief, Mr. Chairman. I am a
cosponsor of the Doggett bill. I associate myself with the remarks
of Congressman Coyne and I look forward to hearing from these
distinguished panels.

Mr. HAYWORTH. Mr. Chairman, I just want to welcome the first
panel, especially my senior Senator. I look forward to hearing the
testimony and getting to work on truly full disclosure. I am espe-
cially interested in Governor Castle’s take on this.

Mr. LEWIS of Georgia. Thank you very much, Mr. Chairman. Mr.
Chairman, I am pleased that you called this hearing today on sec-
tion 527, political organizations. I look forward to working with you
on a bipartisan basis to address the mess created by these organi-
zations.

I also want to thank our first panel witnesses for testifying today
and for all their hard work on this important issue. In particular,
I want to commend my good friend and colleague, Lloyd Doggett,
for his effort to close the 527 loophole. I am a strong supporter of
his bill, H.R. 4168.

Every person in America realizes the importance and the neces-
sity of fixing our system of financing elections. Closing the 527 po-
litical organization loophole is an important step toward that goal.
These organizations can take unlimited money, almost from any
source, even foreign money, and make expenditure without any dis-
closure to anyone. It is a sham, it is a shame, and it is a disgrace.

H.R. 4168 will require simple disclosure by these secretive polit-
ical organizations. The American people have a right to know. They
have a right to know who is funding political campaigns in this
country. They have a right to know who is behind attack ads. The
American people have a right to a free and fair election process. It
is time to close this loophole.

Again, Mr. Chairman, I commend the efforts of Senators McCain
and Lieberman for getting the amendment passed in the Senate.
I hope this hearing is a step toward the House also passing legisla-
tion to close this loophole. Mr. Chairman, I look forward to working
with you on this important issue and again I want to thank you
for having the vision and the stick-to-it-tiveness and dedication to-
ward holding this hearing. Thank you very much.

Chairman HOUGHTON. Thanks very much, Mr. Lewis.
Ms. Dunn.
Ms. DUNN. Thank you, Mr. Chairman. So we can get to our wit-

nesses quicker, I would like to ask unanimous consent to insert my
comments in the record and thank all you gentlemen for the hard
work you have done on what I think could be a very important dis-
closure law if we can make this work. I yield back.

[The opening statement of Mr. McDermott follows:]
Opening Statement of Hon. Jim McDermott, a Representative in Congress

from the State of Washington
Mr. Chairman, Thank you for holding this hearing, I am anxious to delve into this

issue here and at the full committee later this week. Mr. Chairman, the ideals of
Jefferson and Madison, that any citizen may contest the offices that we hold, are
under siege. It may seem dramatic to invoke the founding fathers today, and I do
not do it lightly, however the problems of campaign finance reform are dramatic
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ones. The premise of a republic is that all citizens have a voice in their government.
And yet, with each cycle, we see that our system is increasingly becoming one where
only the very wealthy have that voice, and the poor and middle classes are effec-
tively consigned to the political bleachers.

The issues of campaign finance reform are complicated and contentious, and we
will not address all the issues here today. However, by addressing the organizations
that operate under section 527 of the tax code, we have chosen to investigate some
of the most egregious excesses in the system. There are many legitimate organiza-
tions that have used this tax law for many years. However, recently, there has been
much attention spent on the organizations who seek to exploit section 527 in their
efforts to funnel massive amounts of money into politics, bypassing the letter and
the spirit of campaign finance laws. I am looking forward to tackling this issue and
bringing more transparency and accountability to these ‘‘527 organizations’’.

I would like to commend my colleague and friend from Texas, Mr. Doggett, for
his work on this issue. I would also like to add that I hope that this is the start
of a series of campaign finance reform measures, such as soft money, that the Ways
and Means Committee addresses, and not the annual attempt to ‘‘fix the system’’.

Thank you.

f

Chairman HOUGHTON. Thank you. We have got a star-studded
panel out here. We are appreciative of your being here. Lloyd,
would you start? Mr. Doggett.

STATEMENT OF HON. LLOYD DOGGETT, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF TEXAS

Mr. DOGGETT. Thank you very much, Mr. Chairman, for your
consistent courtesy and fairness, you and Mr. Coyne and the Mem-
bers of the Committee. Before I made my first speech this year of
many on 527s, I made an appeal to all Members of this Committee
and to the Republican Caucus to make the cleanup of the worst ex-
cesses of the campaign mess a bipartisan endeavor. Though that
initial offer was not successful, I remain very hopeful that given
the tremendous interest and good intentions of Chairman Hough-
ton, the significant success of Senators McCain, Lieberman, and
Feingold, and securing Senate approval of 527 legislation as well
as the active and very constructive participation of our colleague
Mike Castle, that we can yet produce a bipartisan victory for re-
form in time for this year’s election.

I would respectfully suggest that achieving modest but meaning-
ful reform that can actually be approved now should be the over-
riding concern of this Subcommittee.In short, what can we do now
that will make this year’s election a little bit cleaner?If we do not
recommend legislation that can be approved and effective imme-
diately, no matter how perfect it might be, I don’t believe we will
have accomplished anything meaningful.

In that regard, I am pleased that Chairman Houghton has
worked with Chairman Archer to schedule a markup of this legisla-
tion the day after tomorrow, and that Mr. Castle and others who
might otherwise have supported my recent motion to recommit
have been successful in securing a public pledge from the House
leadership, voiced on June 9 by Majority Leader Armey who pre-
viously testified to this Committee that action on 527s was unnec-
essary, that we will now be voting on this important issue next
week.

That pledge must be fulfilled with a fair rule for bipartisan legis-
lation that permits reasonable debate and a vote to send this legis-
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lation to the Senate so that they can consider it shortly after the
July 4 recess.

Time is strongly on the side of those who insist on obstruction.
We must not permit them to run out the clock on reform this year.

As a starting point for prompt action on this very tight timetable,
I recommend that you consider H.R. 4168, the Underground Cam-
paign Disclosure Act, which now has over 200 House cosponsors.
The language for the previous amendments and motions that I
have offered has been drawn from this measure that I filed in
April. The bill is quite similar to the 527 amendment adopted in
the Senate. They have got a couple of things that I think ought to
be in this measure, and I have got a few that are in mine that are
not in their’s that I think are worthy of consideration.

The first of those is the requirement, not in the Senate amend-
ment, for electronic filing with immediate public disclosure. A sec-
ond advantage is directed to the concern that I know you have,
Chairman Houghton, that we have comprehensive coverage. I
would require disclosure of whether 527 contributions are coordi-
nated with a candidate’s agents or Committee as well as disclosure
from any non-person or entity, such as a 501(c)(5) union or a
501(c)(6) association that is donating to a 527. This disclosure
would include identifying information such as business purpose
and tax status.

A third advantage that I believe my language contains relates to
penalties. I believe that we need the filing and disclosure penalties
contained in the Internal Revenue Code section 6685 and 7207
with regard to failure to file or filing false documents, and I have
also applied the gift tax. The latter has served as a deterrent to
the misuse of 501(c)(4) organizations and the lack of an existing
gift tax deterrent for 527 groups is apparently one of the reasons
that so many interests prefer 527s. The Senate amendment offers
a couple of desirable features that I have not included that I hope
you will include—the filing of the initial notice shortened to 24
hours and the requirement that an electronic address be included
as well.

During the last 3 months, at the same time that those in the
House who are dependent on secrecy have been able to block disclo-
sure, they have been able to raise and spend unlimited amounts of
money to influence this year’s election. That reality, continuing to
seek more and more money from hidden donors even as we gather
here in a bipartisan fashion this afternoon, demands one further
improvement in this legislation. Any effective reform bill will re-
quire that those involved in the money chase this year disclose
where they found the money. The effective date provision should
require that organizations report on transactions since the begin-
ning of this tax year. Without such language, there will be a mad
race to collect more secret money just before the disclosure bill is
signed into law, after which we will only learn that the 527 has a
huge amount of cash on hand but not from whence it came.

Finally, 527s have been properly called the high-performance soft
money. The ability to raise unlimited, undisclosed, unaccountable
amounts of money have really made them the political super-
weapon of this year.
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RMIC is not just the sound of a frog. It is also the acronym for
a Committee spearheaded by Mr. DeLay which reportedly has tar-
geted donors interested in giving half a million to 3 million dollars
each. I don’t seek to limit his activities in any way, or that of any
other interested person; only to require that he report, as all of us
must do, individuals who gave, how much, and for what.

Thank you, Mr. Chairman.
Chairman HOUGHTON. Thanks very much, Mr. Doggett.
[The prepared statement follows:]

Statement of Hon. Lloyd Doggett, a Representative in Congress from the
State of Texas

Before I made my first speech on 527’s, I made an appeal to all members of this
Committee and to the Republican caucus to make the cleanup of the worst excesses
of this campaign mess a bipartisan endeavor. Though that initial offer was not suc-
cessful, I remain hopeful that the tremendous interest and good intentions that you
have voiced, Chairman Houghton, combined with the success of Senators McCain,
Lieberman, and Feingold in securing Senate approval of 527 legislation as well as
the active participation of our colleague Mike Castle can yet produce a bipartisan
victory for reform in time for this year’s election.

I believe achieving modest but meaningful reform that can actually be approved
now must be the overriding concern of this Subcommittee—what can we do that will
make this year’s election a little cleaner? If we do not recommend legislation that
can be approved and effective immediately, we will have accomplished nothing
worthwhile.

In that regard, I am pleased that Chairman Houghton has worked with Chairman
Archer to schedule a markup on this legislation the day after tomorrow. Moreover,
Mr. Castle and others, who might otherwise have supported my recent Motion to
Recommit, have been successful in securing a public pledge from the House Leader-
ship voiced on June 9 by Majority Leader Armey, who had previously testified to
our Committee that action on 527’s was unnecessary, that we will now be voting
on this issue next week. That pledge must be fulfilled with a fair rule for bipartisan
legislation that permits reasonable consideration of alternatives and a vote to send
legislation that the Senate can consider for action after the July 4 recess. Time is
strongly on the side of those who insist on obstruction; we must not permit them
to ‘‘run out the clock’’ on reform.

As a starting point for prompt action on this timetable, I recommend that you
begin with HR 4168, The Underground Campaign Disclosure Act, which now has
over 200 cosponsors. The language for the previous amendments and motions I have
offered has been drawn from this measure that I filed in April. This bill is quite
similar to the 527 amendment adopted in the Senate. It offers an advantage over
the Senate amendment in requiring electronic filing with immediate public disclo-
sure. A second advantage is directed to the concern that I know you have Chairman
Houghton for comprehensive coverage. I would require disclosure of whether 527 ex-
penditures are ‘‘coordinated with a candidate, agent, or committee;’’ as well as dis-
closure from any non-person (or entity) such as a 501(c)(5) union or a 501(c)(6) asso-
ciation that is donating to a 527. This disclosure would include identifying informa-
tion, including tax status and business purpose. A third advantage relates to pen-
alties. I believe it is important to include the existing filing and disclosure penalties
to which other tax-exempts are subject under IRC § 6685 (relating to willful failure
to comply with public inspection requirements) and § 7207 (relating to willfully filing
false or fraudulent documents). I have also sought to apply the gift tax. The latter
has been a deterrent to the misuse of 501(c)(4) organizations and the lack of an ex-
isting gift tax deterrent for 527 groups is apparently one of the reasons so many
special interests prefer them over (c)(4)’s.

The Senate amendment offers two desirable features that I had not included, but
favor: filing of the initial notice is shortened from my 10 days to 24 hours, and that
notice must include an electronic address, certainly a necessity in today’s world.

During the last three months at the same time those in this House dependent on
secrecy have been able to block disclosure, they have continued to raise and spend
unlimited amounts of money to influence this year’s election. That reality—contin-
ually seeking more and more money from hidden donors—even as we gather here
this afternoon, demands a further improvement in 527 legislation. Any effective re-
form bill will require those involved in the money chase this year to disclose where
they have found it. The effective date provision should require that organizations
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report on transactions since the beginning of this tax year. Without such language,
there will be a mad race to collect more secret money just before a disclosure bill
is signed into law, after which we will only learn that the 527 has a huge amount
of cash on hand but not from whence it came.

527’s have been properly called ‘‘high performance soft money.’’ The ability to
raise unlimited, undisclosed, unaccountable amounts of money has made 527’s the
political superweapon of the 2000 elections. RMIC is not just a sound of a frog; it
is also the acronym for a committee, spearheaded by Mr. DeLay, which reportedly
has targeted donors interested in giving half a million to three million undisclosed
dollars each. I don’t seek to limit any of his activities—only to require that he report
as all of us do who gave, how much, and for what.

f

Chairman HOUGHTON. Senator McCain.

STATEMENT OF HON. JOHN McCAIN, A UNITED STATES
SENATOR FROM THE STATE OF ARIZONA

Senator MCCAIN. Thank you very much, Mr. Chairman. I would
ask that a statement by Senator Feingold, who sponsored this leg-
islation with Senator Lieberman and me, be made part of the
record.

Chairman HOUGHTON. Without objection.
[The prepared statement follows.]

Statement of Hon. Russ Feingold, a United States Senator from the State
of Wisconsin

I am very pleased that the subcommittee is holding this hearing. This is an ex-
tremely important topic for the future of our campaign finance laws, and for the
confidence of the American people in their elected officials. We need to act quickly
to end the secrecy that so-called 527 organizations and those that act through them
now enjoy. I commend the Members of the House and Senate who have seen the
need to act in this area and have worked so hard to make sure the issue gets the
attention it deserves. In particular, my colleagues Senators Lieberman, Levin, and
McCain deserve a great deal of credit for leading the fight on this issue in the Sen-
ate, where we won an important, and to some surprising, victory a few weeks ago.

I hope that the Ways and Means Committee and the full House will promptly
pass a bill that, if nothing else, will end the veil of secrecy behind which 527s now
hide. There is of course, much more that can and should be done on the campaign
finance issue generally and to strengthen disclosure in particular. I note with pride
that the chairman of this subcommittee is a strong supporter of the Shays-Meehan
campaign finance reform bill. I am confident he will act to make sure that the views
of reformers are heard during the upcoming House consideration of this disclosure
issue. I want to make it very clear that none of us who support reform are under
any illusion that a positive resolution of the 527 problems is all that needs to be
done to cure the ills of the campaign finance system. It is a crucial first step, but
only a first step. Our fight in the Senate for more far reaching reform, including
a ban on soft money, will continue.

At the same time, we cannot let our desire for more sweeping reform, or for broad-
er disclosure, prevent us from dealing with the 527 problem in this Congress, and
hopefully in the next few weeks. 527s are the only groups not affiliated with can-
didates or parties whose reason for being is to influence elections. And 527s are the
only entities involved in the political process that can operate entirely in secret.
Something has to be done about this right away. The American people have a right
to know who these groups are, what they are up to, and who is funding them. There
is no justification for secret money in elections.

These 527 groups are now openly and proudly flouting the election laws by run-
ning phony issue ads and refusing to register with the FEC as political committees
or disclose their spending and contributors. It is time that Congress called a stop
to this, not to try to keep anyone from speaking or otherwise participating in elec-
tions, but to give the American people information that they desperately need and
deserve about who is behind the ads that already flooding our airwaves, six months
before the election.

There is no reason that our tax laws should give protection to any group that re-
fuses to play by the election law rules. For that reason, I have cosponsored and

VerDate 20-JUL-2000 16:17 Apr 30, 2001 Jkt 060010 PO 00000 Frm 00014 Fmt 6633 Sfmt 6602 K:\HEARINGS\68223.TXT WAYS3 PsN: WAYS3



11

wholeheartedly endorse S. 2582, a bill introduced earlier this year by Senators
Lieberman, Levin, McCain, and others to restrict the tax exempt status available
under section 527 of the Internal Revenue Code only to those groups that register
and report with the FEC. But at the very least, the public deserves more informa-
tion on the financial backers and activities of groups that benefit from this tax ex-
empt status, and that is what the amendment we passed in the Senate a few weeks
ago attempts to provide.

Time and time again when we debate reform on the floor of the Senate, the oppo-
nents of the McCain-Feingold bill say that they favor full and complete disclosure
of campaign contributions and spending. All members of Congress who confidently
proclaim that full disclosure is the answer to our campaign finance problems should
realize that they cannot be consistent in that view if they don’t support this bill to
require disclosure by 527s. All we seek now, with respect to the 527s that are spend-
ing millions of dollars to influence elections, is disclosure, the most basic and com-
mon sense component of our campaign finance laws. It is said that sunshine is the
best disinfectant. Here is our chance to throw some sunshine on this latest effort
to cast a dark cloud on our campaign finance system.

We know that many members of Congress are involved in raising money for 527s.
Recently, there was a very disturbing report in the Washington Post about the Sen-
ate Majority Leader urging hi-tech companies to contribute to a new group called
Americans for Job Security that is now running ads supporting one of our colleagues
who is up for reelection. Americans for Job Security is almost certainly claiming a
tax exemption under section 527, but at the same time it will not disclose its con-
tributors or its spending. And we all know of the highly publicized connections be-
tween the Majority Whip in the House, Mr. DeLay, and various 527 organizations.

These groups pose a special danger to the political process. If members of Con-
gress can organize them or raise money for them, the real possibility of corruption
emerges. What is the difference between a million dollar contribution directly to a
candidate and a million dollar contribution requested by a candidate that plans to
run ads to support that candidate or, more likely, attack his or her opponent? There
really is no difference when you come right down to it. Right now, however, the first
contribution is illegal, as it should be, and the second contribution is not. Our
amendment doesn’t prohibit that second contribution, it just asks that is be made
public.

As groups proliferate, the chances of scandal increase as well. It won’t be long be-
fore reports of legislative favors received by big donors to 527 groups start making
the headlines. Or foreign money, or money derived from organized crime, making
its way into our election process by way of 527s. The 527 loophole is a ticking time
bomb of scandal.

Money, politics, and secrecy is a dangerous mixture. The lease we can do is ad-
dress the secrecy ingredient in this potion. There is no justification whatsoever for
allowing these groups to operate under the radar. Citizens deserve to know who is
behind a message that is being delivered to them in the heat of a campaign. These
groups that hide behind apple pie names are trying to obscure their identities from
the public. The public is entitled to that information. And it is entitled to withhold
a tax exemption from any group that refuses to provide the information.

One of the questions that is going to be examined in this hearing and in the com-
ing days prior to the promised House vote before the July 4th recess is whether the
disclosure we seek of 527s should be required of other actors in the political process.
I believe it should, but I must caution this subcommittee. Our amendment dealing
with 527s is absolutely fair and balanced. And it is constitutional. Any additional
disclosure that we seek from others must also be balanced, and constitutional. If
you’re going to cover labor, you have to cover business, including for-profit corpora-
tions. And if you’re going to cover those groups you really need to look at advocacy
groups that received a tax exemption under section 501(c)(4) of the tax code.

The question of requiring disclosure by 501(c)(4)’s raises special concerns. The
principle of freedom of association, long recognized by the Supreme Court as a crit-
ical component of our First Amendment freedoms, prohibits the government from
seeking the membership list of organizations that are engaged in public advocacy.

I believe if we limit the disclosure of both expenditures and contributors to public
communications that mention candidates close to an election we can overcome those
constitutional concerns. A recent study of advertisements shown during the 1998
elections found that a very, very small percentage of ads that mentioned candidates
in the 60 day period before an election were actually true issue ads instead of elec-
tion ads dressed up as issued ads.

Congress has the constitutional power, I believe, to require disclosure by groups
running such ads to protect the integrity of the election process and provide infor-
mation to voters on who is behind the messages that are attempting to influence
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their votes. At the same time, any disclosure provision that seeks information from
advocacy groups engaged in true issue advocacy must give the group the option of
making the expenditures that will be disclosed from a separate account or fund and
disclosing only the contributors to the fund. Such a provision would allow groups
to keep their general membership list confidential, which the Supreme Court has
said is their right.

Once again, Chairman Houghton, I thank you for holding this hearing and I urge
you and the Ways and Means Committee to act expeditiously to at the very least
close the 527 loophole this year.

f

Senator MCCAIN. I thank you and Congressman Coyne and dis-
tinguished Members of this Subcommittee. I will be brief,
uncharacteristically. When Senators Feingold, Lieberman, and I
initiated debate on this matter on the Senate floor, I began that
discussion with quotes from two different newspapers that have di-
vergent views but on this matter agree.

On July 13, 1998, the Wall Street Journal, in an editorial that
derided broader campaign finance reforms, specifically made the
following observation: ‘‘this week the House begins debate on cam-
paign finance reform. If there is one thing all the players agree on,
it is the need for better disclosure of contributions and a crackdown
on violators.’’ .

the New York Times recently noted, quote: ‘‘all candidates and
office holders have an ethical duty to fully disclose their campaign
finance activities and to abide by contribution limits designed to
protect the political system from corruption. These are basic prin-
cipals that lawmakers should be able to agree upon and quickly.’’
Simply put, disclosure is only a first step but it is needed and long
overdue.

As that process continues, I am hopeful that the Committee will
keep the following principles in mind. First, the legislation needs
to be bipartisan and balanced. As such, it should affect both Repub-
lican and Democrat groups alike. Second, it must be constitutional.

Some proposals, Mr. Chairman, that are being discussed raise
constitutional questions. These questions must be dealt with before
we pass any such legislation. We must not in haste overreach and
pass a bill that is destined to be immediately struck down by the
courts.

Many current proposals raise questions regarding freedom of
speech, freedom of association, the right to petition the Congress,
and whether the precedent set in NAACP versus Alabama is being
violated. In NAACP versus Alabama, the court said that the gov-
ernmental purpose for disclosure, in this case to protect the polit-
ical system from corruption, must be achieved in the most narrow
manner possible. By focusing just on 527s, the legislation already
adopted by the Senate clearly passes constitutional muster while
honing in on the most egregious examples of those seeking to avoid
the public scrutiny.Unlike business and labor groups, 527 organiza-
tions tend to obscure all of their activities and source of contribu-
tions, especially those that are politically related.

We must also be careful not to demand excessive information
that violates the privacy of individuals or the groups they choose
to associate themselves with. For instance, the current Smith-
McConnell legislation would mandate that the affected organiza-
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tions disclose the names and annual salaries of virtually all em-
ployees who participate in political advocacy. This sweeping and
overreaching mandate would clearly violate the right of certain in-
dividuals to participate in organizations of their choosing and I be-
lieve clashes with the NAACP Versus Alabama decision.

Further, Mr. Chairman, any bill must contain a clearly written
severability clause. If any one action is found to be constitutional,
the remainder of the statute must be allowed to stand.

Third, we must look responsibly to expanding legislation to cover
not just 527 organizations but also to cover 501(c)(4)’s, (c)(5)’s, and
(c)(6)’s. I believe this can be done constitutionally and responsibly
and done in a manner that would give the public greater knowl-
edge without harming any organization’s fundraising ability.

One such proposal has been developed by Senator Snowe. I
would hope the Subcommittee would closely examine that proposal
and consider it as a starting position when discussing this manner.

Last, Mr. Chairman, let’s not let the perfect be the enemy of the
good. Greater disclosure is not a black-or-white issue. We can and
should all agree that greater disclosure is better than the status
quo as it exists today; and, yes, while we work to develop the best
bill possible, we must also move forward expeditiously. Quick pas-
sage of this measure this year, before more and more money is
spent undisclosed and in the dark of night, is vitally important.

I look forward to working with Congressman Castle, with you,
Mr. Chairman, with Congressman Coyne, with Congressman
Doggett, and all others who are interested in true and meaningful
reform and not for political advantage.

I have been, Mr. Chairman, involved in lobbying reform, gift ban
reform, line-item veto, and a number of other reform measures.
They were only achieved at the point where we decided to act in
a bipartisan fashion and came up with measures that would stand
the scrutiny of the American public and the American media.

I look forward, Mr. Chairman, to working with all interested par-
ties and I believe that the overwhelming sentiment in favor of the
disclosure of the egregious and outrageous and obscene procedures
that are going on in American politics today compels us to act
quickly and expeditiously. And I say to my dear friend from Ari-
zona, I want full disclosure too, but if you allow full disclosure of
everything to be the enemy of disclosing the most egregious proc-
esses that are going on today, you will be doing a great disservice
to the American people and the voters in the upcoming election.

I thank you, Mr. Chairman.
Chairman HOUGHTON. Thanks very much, Senator.
Senator Lieberman.

STATEMENT OF HON. JOSEPH I. LIEBERMAN, A UNITED
STATES SENATOR FROM THE STATE OF CONNECTICUT

Senator LIEBERMAN. Thanks, Mr. Chairman, Congressman
Coyne, Members of the Committee. I appreciate very much the op-
portunity to be with you. I am particularly honored to be here with
Congressmen Doggett and Castle and Senator McCain, who is our
godfather. He might be called the commanding officer in the war
to clean up our campaign finance laws. I am just reporting for duty
here today, Mr. Chairman.
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You have heard much today and will continue to hear, I am sure
in greater depth, about the twisted and unjust logic of the 527 loop-
hole—how groups benefit from the public subsidy of a tax exemp-
tion but then hide the source of their funding from the American
public, or claim to be an organization influencing elections under
one law and then turn around and deny exactly that under an-
other.

What I want to focus on today briefly is the latest canard that
has been launched against this campaign finance reform. And it is
that it is wrong to target 527s and not other tax-exempt groups.

I believe deeply in the cleansing tide of disclosure, whether the
contributing organization involved is a labor union, a business as-
sociation, a for-profit company or a tax-exempt organization. In fact
last year a majority of the Senate voiced its suport for something
quite close to full disclosure in the Snowe-Jeffords amendment to
the McCain-Feingold bill.

Obviously if we can enact such comprehensive disclosure, we
should. But we can’t let this become, as Senator McCain has said,
an all-or-nothing proposition. There are real differences between
527 organizations and other tax exempts and these differences, I
think, justify closing the 527 loophole even if we cannot enact
broader reform.

Let me give two reasons why I believe that. First and foremost,
section 527 organizations under the Tax Code that this Committee
has jurisdiction over are different because they are the only tax ex-
empts that exist primarily to influence elections. That is not my
characterization. That is the statutory definition. 527s are not lob-
bying organizations. They are not public-interest issue organiza-
tions. They are not labor or business associations. They are election
organizations, plain and simple. You can’t say the same about the
AFL–CIO or the Chamber of Commerce or Handgun Control or the
NRA, whose primary purpose is to advocate a policy position or
represent specific constituencies. So I say respectfully to anyone
who will argue that these 527 groups are just like other tax ex-
empts, take a look at the Tax Code; that is not true.

I also believe that while the fullest disclosure bill we can pass
is clearly the best result, disclosure by 527 organizations is more
needed than disclosure by other tax exempts. When the AFL–CIO
or the Chamber of Commerce runs an ad, we pretty much know
who is behind it and where the money comes from—union member
dues in the case of the labor organization and business member
dues in the case of the Chamber. These groups provide the basic
information the public needs to evaluate the motivation and credi-
bility of the messenger.

The absolute opposite is the case with 527s. The public cannot
know what hidden agenda may lie behind the message because so
many 527s have unidentifiable names and are funded by sources
that no one knows anything about. 527s are the most egregious
abuse of our campaign laws that we have seen during this election
cycle. We all seem to agree that the American people have an abso-
lute right to know the identity of those spending money to influ-
ence their vote. So why let more time go by allowing these self-pro-
claimed election groups to operate in the shadows? Let us work to-
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gether across party lines to turn the kleig lights of public disclosure
on 527 organizations. Thanks, Mr. Chairman.

Chairman HOUGHTON. Thanks very much, Senator.
[The prepared statement follows:]

Statement of Hon. Joseph I. Lieberman, a United States Senator from the
State of Connecticut

Thank you Mr. Chairman and Members of the Committee for the opportunity to
testify before you today on this issue so central to the fair working of our Democ-
racy. As you may know, Senators Levin, Daschle, McCain, Feingold and I introduced
legislation last month to close what has become known as the 527 loophole. Two
weeks ago, the Senate adopted an amendment—thanks in large part to the legisla-
tive skill and persistence of Senators McCain and Feingold—that adds that legisla-
tion to the Defense Authorization bill.

Others on this panel will discuss in greater depth the twisted and unjust logic
of the 527 loophole—how groups benefit from the public subsidy of a tax exemption
but then hide the source of their funding from the American public—or claim to be
an organization influencing elections under one law, while denying it under another.

What I want to focus on today is the latest canard launched against our proposal:
that it’s somehow wrong to target 527s and not other tax exempt groups. I believe
deeply in the cleansing tide of disclosure, whether the contributing organization in-
volved is a labor union, a business association, a for-profit company or a tax-exempt
organization. Last year, the Senate adopted something close to full disclosure—the
Snowe-Jeffords amendment—in the McCain-Feingold bill and, it was one of the
grounds on which opponents of reform have attacked that bill. If we can enact such
disclosure, we should. But this is not an all or nothing equation. There are real dif-
ferences between 527 organizations and other tax exempts, and these differences
justify closing the loophole, even if we can’t enact broader reform.

First and foremost, Section 527 organizations are different because they are the
only tax-exempts that exist primarily to influence elections. That’s not my charac-
terization. That’s the statutory definition. 527s are not lobbying organizations. They
are not public-interest issue organizations. They are not labor organizations or busi-
ness organizations. They are election organizations, plain and simple. You can’t say
the same about the AFL-CIO or the Chamber of Commerce, or Handgun Control or
the NRA, whose primary purpose is to advocate a policy position or to represent spe-
cific constituencies. So I say to anyone who claims these groups are just like other
tax-exempts, ‘‘read the tax code.’’

The fact is, disclosure by 527 organizations is more important than disclosure by
other tax exempts. When the AFL or the Chamber of Commerce runs an ad, we
know exactly who is behind it and where their money came from: union member
dues in the case of the AFL, and business member dues in the case of the Chamber.
These groups provide the basic information the public needs to evaluate the motiva-
tion of the messenger.

The absolute opposite is the case with 527s. The public can’t know what hidden
agenda may lie behind the message because so many 527s have unidentifiable
names and are funded by sources no one knows anything about.

In the best of all possible worlds, all money supporting election-related activity
would be disclosed. But we should not allow our inability to achieve that goal now
to stand in the way of closing the most egregious abuse of our hard-won campaign
laws that we have seen during this election cycle. We all agree the American people
have an absolute right to know the identity of those trying to influence their vote.
So why let another day go by allowing these self-proclaimed election groups to oper-
ate in the shadows. Let’s work together, across party lines, to close the 527 loophole.

f

Chairman HOUGHTON. Mr. Castle.

STATEMENT OF HON. MICHAEL N. CASTLE, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF DELAWARE

Mr. CASTLE. Chairman Houghton, Ranking Member Coyne, and
distinguished Members of the Subcommittee, I am pleased to be
here as well.
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Current campaign laws are wholly unable to adequately regulate
the torrent of political advertising by groups exploiting loopholes in
both our election and tax laws. Huge sums of money are being
spent to influence the election system, whether it is an individual
spending tens of millions of dollars of his own money to win the
election, or political parties spending millions in soft money to aid
candidates.

While spending by individuals has been protected by Supreme
court rulings and the problem of soft money continues because of
a lack of will by Congress to address it, we now have a troubling
new trend in campaign spending by groups operating under unique
designations in our Tax Code such as section 527.

The average American is now bombarded by new advertising by
groups with names such as Citizens for Better Medicare and Shape
the Debate, who are spending large sums of money without dis-
closing their donors. Citizens for Better Medicare, a section 527 po-
litical organization not registered with the Federal Election Com-
mission, has spent an estimated $25 million to $30 million on polit-
ical ads. According to the Annenberg Public Policy Center at the
University of Pennsylvania, the ad campaign is the costliest to date
during the 1999/2000 campaign.

Whether or not we agree with the message of any ad campaign,
I hope we could agree that voters have a right to know who is pay-
ing for any campaign-related ad. Our Constitution protects every
American’s right to be heard; yet today voters are faced with new-
style political organizations, operating free from coverage by Fed-
eral election law, that are spending millions on campaign ads with-
out having to disclose the true identities of their donors.

Disclosure is fundamentally fair to the public candidates and de-
mocracy in America. We must close these loopholes now. There is
no reason to delay. The 2000 general election cycle is fast ap-
proaching and unknown political groups are expanding at a rapid
pace that will be a dominant force in the 2000 election.

As this chart, which is over there in larger print shows, issue ad
spending dramatically increases in the weeks before the election.
We are on the road to doubling such expenditures in this election
cycle. With this storm cloud of new campaign spending on the hori-
zon, it is vitally important that we are here today to find a way
to improve our laws to include full and equal disclosure for organi-
zations that truly engage in electioneering activity. Congress must
find common ground on this issue and resolve it in a bipartisan,
bicameral manner as soon as possible.

The focus of debate and most legislation this year has only tar-
geted the much-talked-about section 527 stealth organizations.
These groups organize as a political organization under section 527
of the Tax Code which allows them to avoid disclosure of their do-
nors. Reform must shed light on the 527 groups, but I want to em-
phasize that any legislation must fairly address campaign style ads
by other groups as well. The 527-only approach might end some
current abuses but only will provide a short-term solution. Inevi-
tably, perhaps as early as this fall campaign, the same groups now
operating under section 527 will regroup in some other form and
continue to anonymously impact our elections.
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Last week when a Federal election expert was asked where these
groups would go if the 527 loophole was closed, he said, ‘‘That is
for my paying customers.’’ My bill, H.R. 4621, the Accountability
and Disclosure Act of 2000, seeks to address this fundamental
issue by requiring disclosure by organizations and all other groups
that engage in sham issue ads.

As this chart shows, virtually all of these groups can now fund
election-related ads without disclosure under Federal election law.

It is also important to know just how many of those groups exist.
You are talking about hundreds of thousands of them, as you can
see on the chart. These organizations do not disclose their donors
because, like 527 organizations, they use the definitions in current
law to argue that they do not have to adhere to Federal election
rules because they do not advocate the victory or defeat of a can-
didate. If reform focuses only on the 527 designation, these groups
may shift to another tax designation and continue to pay for cam-
paign ads while avoiding the current inadequate Federal disclosure
requirements. We will find ourselves confronting the same prob-
lems next year.

We need to make this legislation as effective and fair as possible
with the understanding that there is not a perfect permanent solu-
tion. It has been said that legislation that goes beyond the 527
groups and includes activities by 501(c) groups would be a poison
pill. Some argue that the right of individuals and groups to be
heard makes disclosure unfair or impractical. I fully understand
these concerns; but is it right to allow groups to blatantly influence
elections by using loopholes in current law to run campaign adver-
tising by calling it issue advocacy?

We can protect real issue advocacy and pass a fair bill to shed
light on groups who are plainly seeking to influence elections. We
can and should do this now. Legislation must be drafted that
strikes a balance between the right to free speech and the right to
a fair election. A well-balanced approach must carefully improve
the current definitions of what constitutes political advertising and
other efforts to influence a Federal election. My legislation was
drafted in a way that would cover any group who spends $10,000
in a year on election-related communications to disclose its donors
who have contributed $1,000.

Legislation on this subject navigates in precarious waters and a
number of vital questions must be handled carefully:

First, what is a definition of a political ad? A political ad can be
defined as any ad that seeks to influence an election by naming a
Federal candidate in a defined period before an election. I am sure
everyone can distinguish between a real issue ad and one that
seeks to influence an election. I think we can fairly define them in
law.

Second, should disclosure focus on periods right before elections?
Whether it be 90 days before the election or 60 days before a pri-
mary, time periods could be established as to when disclosure is
most needed. My legislation does not limit disclosure by time peri-
ods, but I would be willing to consider this approach.

Third, what other political activities should be covered? We
should study improved disclosure of all election-related political ac-
tivity that occurs through broadcast and cable TV, radio print poll-
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ing, and Internet activities if it falls under a carefully defined defi-
nition of election-related activity.

Fourth, how should we treat groups that engage in issue advo-
cacy? Many organizations engage in issue advocacy but election-re-
lated issue advocacy is another matter. All groups who engage in
election-related communications should be treated fairly. We can
protect groups and the rank-and-file members who are not engag-
ing in political advertising.

Fifth, when should new disclosure standards go into effect? It
should go into effect immediately, to help make the 2000 elections
more fair and open.

In conclusion, we can protect the rights of the rank-and-file
members of business, labor, and nonprofit groups to express their
views on all issues while also improving disclosure of election-re-
lated advertising and other efforts intended to influence an elec-
tion. I thank you, Mr. Chairman.

Chairman HOUGHTON. Thanks very much, Mr. Castle.
[The prepared statement follows:]

Statement of Hon. Michael N. Castle, a Representative in Congress from the
State of Delaware

Chairman Houghton, Ranking Member Coyne, Members of the Subcommittee, I
want to thank you for giving me this opportunity to testify on the importance of
improving disclosure of political advertisements by tax exempt organizations. Cur-
rent campaign laws are wholly unable to adequately regulate the torrent of political
advertising by groups exploiting loopholes in both our election and tax laws. Huge
sums of money are being spent to influence the election system regardless of wheth-
er it is an individual spending tens of millions of his own money to win an election,
or political parties spending millions in soft money to aid candidates.

While spending by individuals has been protected by Supreme Court rulings and
the problem of soft money continues because of a lack of will by Congress to address
it, we now have a troubling new trend in campaign spending by groups operating
under unique designations in our tax code such as Section 527. The average Amer-
ican is now bombarded by new advertising by groups with names such as ‘‘Citizens
for Better Medicare’’ and ‘‘Shape the Debate,’’ who are spending large sums of
money without disclosing their donors.

‘‘Citizens for Better Medicare,’’ a Section ‘‘527’’ political organization not reg-
istered with the Federal Election Commission, has spent an estimated $25 million
to $30 million on political ads. According to the Annenberg Public Policy Center at
the University of Pennsylvania, the ad campaign is the costliest to date during the
1999–2000 campaign. Whether or not we agree with the message of any one ad cam-
paign, I hope we could agree that voters have a right to know who is paying for
any campaign-related ad. The Shays-Meehan and the McCain-Feingold legislation
would truly reform the broken campaign finance system by addressing the problem
of soft money donations and issue ads in a comprehensive manner. Unfortunately,
Congress has not been able to pass this important legislation.

However, we must improve disclosure of campaign spending as an important first
step toward fixing the system. Our Constitution protects every American’s right to
be heard. Yet today, voters are faced with new-style political organizations, oper-
ating free from coverage by federal election law, that are spending millions on cam-
paign ads without having to disclose the true identities of their donors. Disclosure
is fundamentally fair to the public, candidates and democracy in America.

We must close these loopholes now. There is no reason to delay. The 2000 general
election cycle is fast approaching, and unknown political groups are expanding at
a rapid pace and will be a dominant force in the 2000 election. As Chart #1 (at-
tached) shows, issue ad spending dramatically increases in the weeks before an elec-
tion.

We are on the road to doubling such expenditures this election cycle. With this
storm cloud of new campaign spending on the horizon, it is vitally important that
we are here today to find a way to improve our laws to include full and equal disclo-
sure for organizations that truly engage in electioneering activity.

This issue affects each and every person in this room, regardless of party, and
more importantly it affects each and every American’s right to vote in a fair elec-
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tion. Congress must find common ground on this issue and resolve it in a bipartisan,
bicameral manner as soon as possible. Between now and the July 4th recess we
have a window of opportunity that has been opened by the hard work of members
in both parties and chambers. We must act on it now.

The focus of debate and most legislation this year has only targeted the much-
talked-about Section 527 ‘‘stealth organizations.’’ These groups organize as a polit-
ical organization under Section 527 of the tax code which allows them to avoid dis-
closure of their donors.

Reform must shed light on the 527 groups, but I want to emphasize that any leg-
islation must fairly address campaign-style ads by other groups as well. The 527-
only approach might end some current abuses, but it would only provide a short-
term solution.

Inevitably, perhaps as early as the fall campaign, the same groups now operating
under Section 527 will regroup in some other form and continue to anonymously im-
pact our elections. Last week, when a Federal Election expert was asked where
these groups would go if the 527 loophole was closed, he said, ‘‘that’s for my paying
customers.’’ My bill, H.R. 4621, ‘‘The Accountability and Disclosure Act of 2000,’’
seeks to address this fundamental issue by requiring disclosure by 527 organiza-
tions and all other groups that engage in ‘‘sham issue ads.’’ These other entities are
also designated under Title 26 of the Internal Revenue Code. Some of these groups
include:

• 501(c)(4)(social welfare and lobby groups),
• 501(c)(5)(labor groups) and
• 501(c)(6) (trade associations, business leagues, and Chambers of commerce)
As this chart shows (Chart #2, attached), virtually all of these groups can now

fund election-related ads without disclosure under federal election law. It is also im-
portant to note just how many of these groups do exist. These organizations do not
disclose their donors because like 527 organizations they use the definitions in cur-
rent law to argue that they do not have to adhere to Federal Election rules because
they do not advocate the victory or defeat of a candidate.

If reform focuses only on the 527 designation, these groups may shift to another
tax designation and continue to pay for campaign ads while avoiding the current
inadequate federal disclosure requirements. We will find ourselves confronting the
same problems next year. We need to make this legislation as effective and fair as
possible, with the understanding that there is not a perfect, permanent solution.

It has been said that legislation that goes beyond the 527 groups and includes
activities by 501(c) groups would be a poison pill. Some argue that the right of indi-
viduals and groups to be heard makes disclosure unfair or impractical. I fully under-
stand these concerns, but is it right to allow groups to blatantly influence elections
by using loopholes in current law to run campaign advertising by call it issue advo-
cacy? We can protect real issue advocacy and pass a fair bill to shed light on groups
who are plainly seeking to influence elections. We can and should do this now.

Legislation must be drafted that strikes a balance between the right to free
speech and the right to a fair election. A well-balanced approach must carefully im-
prove the current definitions of what constitutes political advertising and other ef-
forts to influence a federal election. My legislation, The AD Act, was drafted in a
way that would cover any group which spends $10,000 dollars in a year on election
related communications to disclose its donors, who have contributed $1000.

Legislation on this subject navigates in precarious waters and a number of vital
questions must be handled carefully. First, what is the definition of a political ad?
A political ad could be defined as any ad that seeks to influence an election by nam-
ing a federal candidate in a defined period before an election. I am sure everyone
can distinguish between a real issue ad and one that seeks to influence an election.
I think we can fairly define them in law.

Second, should disclosure focus on periods right before elections? Whether it be
90 days before the election or 60 days before a primary, time periods could be estab-
lished as to when disclosure is most needed. My legislation does not limit disclosure
by time periods, but I would be willing to consider this approach.

Third, what other political activities should be covered? We should study im-
proved disclosure of all election-related political activity that occurs through broad-
cast and cable TV, radio, print, polling and Internet activities if it falls under a care-
fully defined definition of election-related activity.

Fourth, how should we treat groups that engage in issue advocacy? Many organi-
zations engage in issue advocacy, but election related issue advocacy is another mat-
ter. All groups, who engage in election related communications, should be treated
fairly. We can protect groups and their rank and file members who are not engaging
in political advertising.
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Fifth, when should new disclosure standards go into effect? It should go into effect
immediately to help make the 2000 elections more fair and open.

I strongly favor the principles of equal treatment I outlined in my legislation, The
AD Act. However, I do understand that too broad of an approach could threaten leg-
islation in the short time we have to act. Our desire to improve disclosure in the
election process comes right up against the important pillar of freedom of speech.
We can balance these important principles.

We must require disclosure by 527 organizations and provide meaningful coverage
of activities by other groups that are clearly election-related and political in nature.

We can protect the rights of the rank and file members of business, labor, and
nonprofit groups to express their views on all issues, while also improving disclosure
of election-related advertising and other efforts intended to influence an election.
Thank you Chairman Houghton for your commitment to this important issue. I look
forward to your Subcommittee’s consideration of bipartisan, fair campaign finance
disclosure legislation.
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f

Chairman HOUGHTON. I know we indicated to your staffs that
there would be no questions, but it is so tempting that you gentle-
men are here. Maybe you wouldn’t mind if we asked maybe one or
two questions of you. I would like to ask Mr. Coyne if he would like
to ask.

Mr. COYNE. Thank you, Mr. Chairman. Welcome, Senator
McCain, and the other panelists. Thank you for your testimony.
Senator McCain, as I understand part of your proposal, you sup-
port a clear and objective standard for each of the three following
entities: Requiring disclosure of expenditures and contributors;
number two, by organizations that spend $10,000 or more a year
on express advocacy mass media election hearing ads; and three,
several months before a general election or a primary. I just won-
der why is—that is essentially Senator Snowe’s proposal, S. 79.
Why is that preferable to a more expanded inclusion?

Senator MCCAIN. Congressman Coyne, in a perfect world I would
like to see and would hope that we could adopt the broadest pos-
sible coverage of organizations or individuals who are involved in
any political campaign. I am worried about NAACP versus Ala-
bama and the Court’s interpretation there, and I believe that in a
perfect world, all of those things that you just described should be
enacted into law.

But I also worry, in all due respect to some of my friends, that
in our efforts to make it so encompassing, we then fail to gain suffi-
cient support for passage of legislation. As my friend Senator
Lieberman pointed out, 527s are different. They are different.
There is never any time when those people who are involved in
that are disclosed. In the case of Chamber of Commerce, the dues
payers are disclosed, and so forth, and so forth.

But, finally, I really believe that Senator Snowe’s proposal does
pass constitutional muster; and that is, within 30 days of a pri-
mary or within 60 days of a general election, that the use of a
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name or likenesses of a candidate then should be fully disclosed.
I hope that the Committee would consider that provision.

Mr. COYNE. Senator Lieberman, I was interested in your observa-
tion that 527s, as I recall what you pointed out, are just essentially
political organizations. Could you expand on that?

Senator LIEBERMAN. Thanks, Congressman Coyne. That is, in
fact, what that section of the Code is all about. There are so many
other problems in our campaign finance laws, such as soft money
itself, that started out with good intentions and got misused. In
this case, 527s were created to make clear that a normal full-time
organization which has the sole intention of affecting elections
shouldn’t have to pay taxes. And then, through misuse of some IRS
rulings essentially, a whole group of political groups, interest
groups on all sides of the ideological spectrum, began to get away
with claiming they deserve the tax protection but didn’t need to file
under the Federal Elections Campaign Act because they weren’t
saying the magic words in their advertising: Vote against this guy,
or vote for this woman.

Mr. COYNE. Thank you very much.
Senator MCCAIN. Congressman Coyne, may I make one addi-

tional comment? That is why severability is a very important part
of this legislation, because we are—if it is expanded, because it is
not clear exactly because of—and you will hear differing opinions
from panelists who are following us as to exactly where you are
constitutionally and where you aren’t. I thank you for allowing me
to add that.

Chairman HOUGHTON. Mr. Hayworth.
Mr. HAYWORTH. Thank you, Mr. Chairman. Congressman Castle,

I regret the fact that your staff took away the second chart. My
eyes are getting a little bad. Maybe I need my glasses. Could you
for the record just read the different groups on the second chart
that you have there in your possession ?

Mr. CASTLE. I would be glad to. It doesn’t actually name the par-
ticular organizations, but it goes through the different 501(c) classi-
fications, a few of them. 501(c)(3)’s are charitable organizations.
There are 776,577 of them. 501(c)(4), social welfare lobby groups,
there are 138,998 of them. This is nationwide. 501(c)(5) are labor—
agriculture organizations, 63,708 of them. 501(c)(6) are business
leagues, chambers of commerce, there are 81,489 of these nation-
wide.

Obviously my concern is—I don’t disagree with anything that
was said here. I am for whatever we can get done. If we can only
get done 527s, I am going to try to lead the fight for that. But if
we can be more comprehensive, if after you hear experts today, we
can go and reach out and embrace other groups in terms of limita-
tion on advertising or at least disclosure for advertising, I would
like to see that happen. Obviously you have hundreds of thousands
of organizations and, as the experts will tell you, you can shift pret-
ty—I agree, 527s are just political organizations, but you can shift
pretty quickly from a 527 to another organization. Even though
there may be greater IRS requirements, the ability to advertise
anonymously pretty much continues. Maybe we can’t do it, but
maybe we can. I don’t want to give up in the next week before we
bring this to the floor without at least looking at that.
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Mr. HAYWORTH. For a more complete disclosure, you endorse the
notion of a more complete bill that deals with these other organiza-
tions where you have different groups will scurry to something
else.

Mr. CASTLE. That is correct. I think it is vital to understand that
it will never, ever work unless it is entirely fair and you include
every single organization. The limitations have to be on what trig-
gers the disclosure. Is it truly political campaign advertising? In
my bill they are in excess of $10,000. Then you have to show those
who have contributed a thousand dollars to that political campaign
advertising. Can we write the definitions to do this? We tried to in
a limited group in my office with the research we could do. You
may reach a conclusion we can’t. I hope that we can. I think it is
worth at least looking at.

Mr. HAYWORTH. Senator McCain, thank you again, my friend. We
are very good friends although we may have a bit of a disagree-
ment. I don’t believe we want to make the perfect the enemy of the
good, but part of the challenge I have even in a bipartisan setting
is limiting the action in some way that could give one party or an-
other an advantage, and I would just like to hear from you again
why.

Senator MCCAIN. I would be curious how you think that just—
I share Congressman Castle and everyone’s desire to expand it as
much as possible. But there is no way that I know of that 527s
favor one party or another, one group or another. It is an egregious
and obscene distortion of everything the American people believe
in, and it should be eliminated. It is like saying we have got certain
evils in our society—rape, murder, and robbery—and we shouldn’t
get rid of one of the three if we can, for the sake of saying, well,
we can’t get rid of all three. It is ludicrous.

So if you can make the case to me that somehow 527s favor Re-
publicans or Democrats, then I would be more than willing to say,
well, you know, we shouldn’t get rid of them. But there is no evi-
dence to that. In fact, it will be exploited, as is the case with every
other evil in American campaign financing, it will be exploited by
both sides to a dramatic degree.

With all due respect for those who say this doesn’t go far enough
so therefore I can’t support the elimination of 527, then the motiva-
tion must be suspect.

Mr. HAYWORTH. I thank you, Senator McCain. I do believe that
we can have a more complete bill. I look forward to working with
Congressman Castle. We have an honest disagreement. I guess the
thing that concerns me as a newcomer to Washington is how often
we allow certain folks to say this is a poison pill.

For example, earlier attempts at campaign finance reform that
you have made, where labor unions were not required to truly pro-
tect paychecks for their membership that didn’t want money going
into political campaigns. My concern is that somehow we define bi-
partisan as the will of the majority, bending to the whims of the
minority. I think if we can have true bipartisanship that deals with
all of these issues, we would be better off. I thank all you gentle-
men for coming.

Senator MCCAIN. In all due respect, again my proposal is that if
you have paycheck protection for the unions, you should also then
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require disclosure—I mean permission of stockholders for corpora-
tions that engage in political activities. I think that is perfectly
fair. I have always supported that.

Again, in all due respect, to say that somehow you would oppose
eliminating this most egregious and latest outrageous aspect of the
abuse of campaign financing in America because it doesn’t encom-
pass others—and again I don’t get that logic. That is like accepting
one evil in American society because we can’t get rid of other evils.

Again, we have a fundamental disagreement. I hope we can
make progress. I have been involved in reform issues for many,
many years and I know with some of them you have to work incre-
mentally. Again, reiterating my profound and deep commitment to
supporting the ideas that Congressman Castle has that we expand
it as far as we can; but if we can’t, then I say at least get rid of
the 527s. I thank you.

Chairman HOUGHTON. Thanks very much. Mr. Lewis.
Mr. LEWIS of Georgia. Thank you, Mr. Chairman. Mr. Doggett,

could you tell us whether there is a directory, some book that you
can go and pick up someplace, an encyclopedia of these 527 organi-
zations? If the average American wanted to get a list of these orga-
nizations, these groups, is there any place that you can find that
list, that directory?

Mr. DOGGETT. There is not. We know them only by their deeds,
and sometimes by inquisitive reporters who are able to explore
what these Committees are doing. But I tried to find out some indi-
cation in preparing the legislation, even from the Internal Revenue
Service, and I don’t think they know how many 527s there are out
there.

Mr. LEWIS of Georgia. You are telling Members of the Committee
that you don’t have any idea, but you have some idea, how many?

Mr. DOGGETT. I don’t have an idea of how many there are.
Mr. LEWIS of Georgia. What about other members of the panel?

Do you have any idea how many of these organizations exist?
Senator MCCAIN. Congressman Lewis, I think as you are speak-

ing, several more are being formed right now.
Senator LIEBERMAN. Congressman Lewis, that is just the point.

They are so far into the shadows, into the dark, that we have no
idea until we see them come out under a cloak to advertise and try
to influence an election, but even then we have no way of knowing
exactly who they are and who is supporting them financially.

Mr. LEWIS of Georgia. Thank you, Mr. Chairman. I thank the
members of the panel.

Chairman HOUGHTON. Thanks very much, Mr. Lewis. Mr. Wat-
kins.

Mr. WATKINS. Mr. Chairman, I got here a little late. I have been
very interested in the discussion of all this. Like many of my col-
leagues, I want the cleanest situation going. So where the money
comes from, I don’t have any problem with it being disclosed. I al-
ways try to disclose.

I think my good friend from Arizona, Mr. Hayworth, has got
some points. I understand Senator McCain said well, we will go
after one section of this, if we can’t get it all. But sometimes you
meet people out there a little more partial, can have a greater in-
fluence on one party than the other.
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I just think that all parties should be created equal, and I think
that all of the relationships should be gotten to, not just part of
them. So I don’t have any—I am trying to work rationally through
this. Ever since I have been in public office, I have always revealed
every dollar that I have taken, so it is something I have always
done. And I know there is a lot of outside money that seems to be
having a great influence in today’s society. All I know is you end
up having to spend 6, 7 hours a day, raising dollars. That is a ter-
rible way to spend time, but you have to do it to fight off the bat-
tles.

I think coming here, I spent less than $100,000, or 200,000 at
the most when I first came, and now it is up to 1.2 million. And
that is not the fault of just the contributors, it is the fault of all
these expenses. So I appreciate each of you coming and trying to
elaborate on this, and I am making some notes along the way and
trying to come down with what the right decision might be.

Mr. Chairman, that is all I have. I am sorry I was late for get-
ting here for the discussion today.

Senator MCCAIN. Could I respond very briefly? A couple of weeks
ago there was a fund raiser held, and the head of a union local
walked up and set a record—I believe it was a record—and handed
a Democratic—I believe it was the Congressional Campaign Com-
mittee—a $1 million check. That is the last time you will ever see
that. The next time that union leader, along with whoever the busi-
nessman is, is going to form up a 527. Why get the publicity associ-
ated with handing somebody a $1 million check? Why not set up
a 527? Then no one will ever know.

My response to you and Congressman Hayworth is there is no
evidence that 527s will favor one side or another. It will only favor
those with money. And to somehow assume that this favors one
side or the other when it is just an egregious, egregious insult, I
mean, I promise not to go through my diatribe about soft money,
but the 527s are really something that if you ask any average
American citizen whether they believed it is possible to do that
today, they would be incredulous. I know they are incredulous be-
cause I ask them. So I thank you, Congressman Watkins.

Mr. WATKINS. Appreciate your comment.
Senator LIEBERMAN. Mr. Chairman, if I may add just a word

about Mr. Watkins’ concern. The evidence that we have is incom-
plete, but we can see your concern about the possible partisan im-
pact of focusing in on 527s. There is certainly nothing in the tax
law that would suggest that. We see organizations, both on the left
and right, who are beginning to use it. It happens that right now,
some of the more prominent elected officials who seem to have 527
organizations associated with them are Republicans. But I will tell
you, just as John said a short while ago, if we don’t close this loop-
hole, there will be as many or more Democratic elected officials
who will have 527s before this is over.

So, unfortunately, this is an equal opportunity abuse, and if we
don’t close it, it is going to be abused by everybody.

Chairman HOUGHTON. Mr. Neal?
Mr. NEAL. Thank you. Senator McCain, are you troubled by the

fact that you are more popular with some Democrats in Massachu-
setts than Republicans in Arizona?
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Senator MCCAIN. Actually, I am very flattered and honored to
have the support of Republicans and Democrats alike. Libertarians
and vegetarians as well. I thank you. I had a wonderful—I have
had a wonderful time in your State, and it is a very lovely State
and some wonderful people there.

Mr. NEAL. Jeez, it is nice to hear a Republican say that. The
whole idea, the singular idea that dates all the way back to cam-
paign finance reform, was the notion of disclosure. It runs through
every piece of legislation. It is noted in Buckley v.Vaelo where the
Court holds the position that disclosure is the great disinfectant.
And yet we find ourselves now with an element trying to thwart
the whole notion of disclosure and allowing the public to make up
their own minds.

Let me ask you a specific question, Mr. Doggett. What type of in-
formation campaigns are you concerned about that involve 527 or-
ganizations. What are they doing?

Mr. DOGGETT. I think these are the kind of organizations that
tend to fill our airwaves with hate and our mailboxes with junk
mail that distort things, and I share completely the views that
have been expressed by my colleagues here today that this needs
to be bipartisan, that it is not designed to favor one party over an-
other.

I support the suggestion that Senators McCain and Lieberman
have made, and I believe Mr. Castle has joined a letter on it that
we look at this Snowe provision that the Senate adopted in the
past as one way of doing it.

But I will just give you an example of the most recent one that
I have seen which concerns our colleague, Congressman Mike
Forbes, and this is a mailer that I suppose went to Democratic
households. It says Congressman Mike Forbes stood with Newt
Gingrich 100 percent on the Contract With America, and it is very
interactive. It allows the recipient to write back on which of Mike
Forbes’ conservative votes make you the proudest to say whether
you agree—your yes or no on whether his right to support Newt
Gingrich in the Contract With America was good, and his support
of the Christian Coalition. The only identifying mark anywhere on
here is RMIC, and unless you know that RMIC in Arlington, Vir-
ginia is Tom DeLay’s Republican Majority Issues Committee, you
wouldn’t know that it is he who is complaining of support for Newt
Gingrich.

I would not in any way limit the free speech rights of Mr. DeLay
or anyone else to put out this kind of literature. I only seek to have
them disclose who paid for it, how much they spent on it, and who
they are. And I think that is just part of fair play, and I think this
may be done this month. New York seems to be kind of the testing
grounds.

So, Senator McCain, for all these great 527s this year, I think
we had some Texans up there doing it, too. It is going to happen
in Texas or Washington or Massachusetts, and one time it may be
a Republican ally and another time it may be a Democratic ally.
This is our best chance, day after tomorrow in this Committee, less
than 48 hours away, and a week away from action on the floor of
the House, to fine-tune this legislation, and to pass something that
will do something about this and all the hate ads before November.
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Senator MCCAIN. Congressman Neal, could I make one addi-
tional comment? The reason why I quoted the Wall Street Journal,
the Wall Street Journal has been one of the strongest opponents
of McCain-Feingold-Shays-Meehan, but even the Wall Street Jour-
nal has said full disclosure in Shrink versus Missouri, the Supreme
Court decision upholding the $1,000—constitutionality of the
$1,000 contribution limit—even the dissenting Justices Kennedy
and Thomas both said that you have got to have disclosure as the
answer, but remember, only as related to election activity.

That is why I caution my friends as to how far the reach of this
full disclosure is, because constitutionally it can only be as related
to election activity. I thank you.

Mr. CASTLE. May I respond a little bit further, too? I don’t dis-
agree with anything anybody has said. I am one of those who, if
we can’t get done the more expanded views that I had that we
should include some of the 501(c) groups, I will go back to the 527s
in a minute. But I understand with Snowe-Jeffords, for example,
it does not include printed matter, as an example.

And I am very concerned about whatever you are going to do in
this Committee in the next 2 or 3 days. I want to see all this be
as comprehensive as possible, and maybe that is a wish list that
is too large and it needs to be pared down, but I think we need
to look at the specific kind of political matter that is being dealt
with. We need to look at the particular groups that are being dealt
with. We need to look at dates. We need to look at a whole variety
of issues, a lot of which have been discussed here today. And fortu-
nately you have some wonderful panelists who are probably getting
a little tired of waiting, I might add, who are following us, who can
add to all this as well. I hope when you make your decision, you
make it as comprehensive as you can but within the bounds of ev-
erything we have heard here, particularly from the other three wit-
nesses, that which is enforceable under our Constitution today.

Mr. NEAL. Superb testimony. If I could close on this with Senator
Lieberman perhaps. You said, correctly summing things up, that
disclosure would allow the voter to properly evaluate the message.

Senator LIEBERMAN. Yes. In other words, it would tell us who is
behind the message, answering our basic right to know. If your
mind is being propagandized and your vote attempted to be influ-
enced, it seems fair to know who is paying for it.

Mr. NEAL. Thank you, Mr. Chairman.
Chairman HOUGHTON. Thanks very much. Mr. McDermott?
All right. Well, gentlemen, thank you so much. I really appre-

ciate it, and we will try to follow your advice.
On the second panel we have Lindy Paull, chief of staff, Joint

Committee on Taxation, and Joseph Mikrut, tax legislative counsel,
Department of Treasury. Thank you very much for joining us
today.

Mr. Mikrut, would you like to begin your testimony.

STATEMENT OF JOSEPH M. MIKRUT, TAX LEGISLATIVE
COUNSEL, U.S. DEPARTMENT OF THE TREASURY

Mr. MIKRUT. Thank you, Mr. Chairman and Mr. Coyne and
Members of the Subcommittee and Full Committee.
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I appreciate the opportunity to discuss the issue of disclosure of
political activities of tax exempt organizations. This Subcommittee
has, over the last several years, built an impressive record of exam-
ining the Federal tax rules applicable to tax exempt organizations.
At the outset, I would like to emphasize that the Administration
strongly supports efforts to require greater disclosure of political
campaign contributions and expenditures as part of its ongoing ef-
forts to achieve comprehensive campaign finance reform. Some of
the disclosure and reform proposals raise issues outside of the In-
ternal Revenue Code, such as the Federal election law issues and
constitutionality issues, which are generally beyond the expertise of
the Treasury Department.

However, recent developments involving so-called 527 organiza-
tions show the interplay between Federal election law and tax law
rules. I will focus my remarks today on issues that arise in the In-
ternal Revenue Code principally in three areas. First, the tax treat-
ment of the organizations and their contributors; second, the activi-
ties that these organizations can or cannot engage in; and third,
the disclosure rules applicable to the organizations and their con-
tributors.

I would like to focus on three types of entities. First charities, as
defined in 501(c)(3) of the Code, tax exempt nonprofits such as de-
scribed in 501(c)(4), (c)(5) and (c)(6), and political organizations de-
scribed in section 527.

Organizations described as 501(c)(3) are commonly referred to as
charities. Compared to other tax exempt organizations, charities
are eligible for the most tax-preferred treatment. They are gen-
erally exempt from tax at the entity level, can received tax deduct-
ible contributions and have access to tax-exempt financing.

At the same time, charities are subject to the most stringent
rules with respect to their advocacy activities. Charities are prohib-
ited from intervening in any political campaign on behalf of, or in
opposition to any candidate and may not engage in more than an
insubstantial amount of lobbying in an attempt to influence legisla-
tion. 501(c)(3) status is violated when a charity intervenes in a po-
litical campaign on or behalf, or in opposition to, any candidate.
The determination of whether this prohibited activity occurs gen-
erally is based on a facts-and-circumstances test.

Because a charity may not engage in political campaign interven-
tion, there generally is no disclosure regime provided by the Inter-
nal Revenue Code for prohibited political campaign activities of
charities. When a charity improperly engages in political interven-
tion and loses its tax-exempt status, the IRS will inform the public
of this loss of exemption. Moreover, penalty excise taxes may be
imposed by the IRS under section 4955 as an alternative to revoca-
tion. The imposition of this penalty is disclosed to the public.

As a general rule, 501(c)(3) provides that no more than an insub-
stantial amount of activities of a charity may be attempting to in-
fluence legislation or lobbying. Although there are three sets of
overlapping rules governing lobbying, the determination of whether
lobbying exists definitionally is the direct contact of members of a
legislative body or their staff to support or oppose legislation (so-
called direct lobbying), or the influencing or urging of the public to
contact legislative bodies (so-called grassroots lobbying).
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Charities must disclose their lobbying activities to the IRS and
the general public by reporting of their annual information return
form 990, the amount and extent of their lobbying expenditures for
the taxable year. If a charity improperly engages in substantial lob-
bying, their tax status is jeopordized and potential penalties may
be applied. These also are disclosed. The annual information return
form 990 required to be filed by a charity is made public and con-
tains a variety of information about the charity’s operations for the
taxable years.

When filing this return with the IRS, charities also must attach
a list that identifies the names and addresses of all substantial
contributors, generally those who contribute more than $5,000 for
the year. This list is not publicly available. Any organization that
fails to complete an accurate form 990 or fails to make it publicly
available is subject to a penalty.

Nonprofit organizations, include and are described in 501(c)(4) as
social welfare organizations; (c)(5), labor and agriculture organiza-
tions; (c)(6), business leagues; and (c)(7), social clubs. These non-
profits generally are exempt from tax on dues and contributions,
related function income and investment income. Contributions to
noncharities generally are not deductible to the donor for Federal
income, estate or gift tax purposes. However, in some instances,
contributions or dues may be deductible by the payor as a trade or
business expense. Noncharities generally are not restricted by the
Internal Revenue Code from engaging in political campaign activi-
ties. However, political campaign activities cannot be the primary
activity of the entity.

To the extent that a noncharity engages in any political cam-
paign activities, the organization is subject to tax on the lesser of
its investment income or the amount expended on political cam-
paign activities. The objective of this rule is to prevent organiza-
tions from using tax-free investment income to fund political cam-
paign intervention. Noncharities must indicate on their form 990
the amount of expenditures for political campaign intervention and
must indicate whether they filed a form 1120 POL. This is a form
on which they report their investment income and pay tax.

Form 1120 POL does not list the contributors to the organization
or the recipients of the disbursements and the return is not made
public.

Noncharities are not subject to any specific tax provision that re-
stricts their lobbying activities. Indeed, lobbying may be the pri-
mary activity of some tax exempt organizations. In general, the
only theoretical limit is that the lobbying activities must somehow
further the entities’ nonprofit purposes. Noncharities generally
have the same form 990 filing requirements as charities.

Finally, section 527 governs the tax treatment of political organi-
zations, meaning a party, Committee, association fund, or other or-
ganization to organize and operate primarily for the purpose of di-
rectly or indirectly accepting contributions or making exceptions for
the purpose of the function of influencing, or attempting to influ-
ence the selection, nomination, election or appointment of any indi-
vidual to any Federal, State or local public office or political organi-
zation, or the election of the president or vice president electors,
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whether or not such individual or electors are selected, nominated,
elected or appointed.

When enacted, section 527 clarified the tax treatment of political
organizations, providing that contributions received by the entity or
the fund are not subject to tax while investment income and any
income from events that are not political in nature are subject to
tax at the highest corporate rate.

In addition, contributions to section 527 political organizations
are exempt from Federal gift tax. In determining whether a par-
ticular activity constitutes the organization’s exempt function for
purposes of section 527, the IRS examines all relevant facts and
circumstances to determine if there is a sufficient nexus between
the activity and the election of a public official.

The scope of finance campaign-related activities under section
527 is broader than the definition of express advocacy under the
Federal Election Campaign Act. Thus section 527 applies to ex-
press advocacy in the FEC sense as well as issue advocacy not sub-
ject potentially to FEC regulation. Issue advocacy includes the con-
duct or funding of biased voter education efforts, targeted voter
registration efforts, or grassroots lobbying intended to influence an
election, although the organization does not expressly advocate the
election or opposition of any particular candidate.

The general issues presented by section 527, and 501(c)(3), and
(4), (5) and (6) organizations are the following: It appears that the
general tax rules applicable to 501(c)(3), (4), (5) and (6) and 527 en-
tities is appropriate. Contributions to 527 organizations are not de-
ductible Federal income tax purposes, and even in cases where con-
tributions to a section 501(c)(3) or (4) organization may be deduct-
ible as a business expense or charitable contribution, no deduction
is allowed for the portion applicable to political activities. Essen-
tially what we are discussing today are the definitional and disclo-
sure rules applicable to these entities.

Mr. Chairman, in summary, what I would like to point out is
that the Administration supports enhanced disclosure by political
organizations as part of its ongoing efforts to achieve comprehen-
sive campaign tax reform. Just as the current Tax Code rules do
not distinguish between express advocacy and issue advocacy, so
too should the disclosure requirements governing political organiza-
tions, either under the Internal Revenue Code or the Federal elec-
tion laws, not depend on formalistic distinctions between cases
which are obviously designed to influence elections.

The important public interest to be served by disclosure is equal-
ly applicable to all political organizations, regardless of whether
they attempt to influence Federal elections through issue or ex-
press advocacy. As several recently introduced bills demonstrate,
there are alternative approaches for achieving consistency in the
disclosure obligations. The Treasury looks forward to working with
you, Mr. Chairman, and Mr. Coyne, and Members of the Sub-
committee to craft legislation to achieve this end.

Chairman HOUGHTON. Thank you, Mr. Mikrut.
[The prepared statement follows:]

Statement of Joseph Mikrut, Tax Legislative Counsel, U.S. Department of
the Treasury

Mr. Chairman, Mr. Coyne, and distinguished Members of the Subcommittee:
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1 Unless otherwise indicated, all section references are to the Internal Revenue Code of 1986,
as amended.

2 ‘‘Charities’’ include public charities (such as churches, schools, hospitals, and organizations
that receive their support from a broad range of public sources) and private foundations (which
generally are closely controlled and, thus, are subject to special rules under the Code).

3 However, contributions to a charity are not deductible if earmarked for lobbying activities.
See Treas. Reg. Sec. 1.170A–1(j)(6). In addition, no deduction is allowed for out-of-pocket ex-
penditures made on behalf of a charity (other than a church) if the expenditure is made for lob-
bying purposes. See section 170(f)(6).

4 See, e.g., Rev. Rul. 80–282, 1980–2 C.B. 178. Special rules apply to private foundations
under section 4945(f).

I appreciate the opportunity to discuss with you today the issue of disclosure of
political activities of tax-exempt organizations. At the outset, I would like to empha-
size that the Administration strongly supports efforts to require greater disclosure
of political campaign contributions and expenditures as part of its on-going efforts
to achieve comprehensive campaign finance reform. Some of the disclosure proposals
raise issues outside the tax code—such as Federal election laws issues—which are
generally beyond the expertise of the Treasury Department. However, recent devel-
opments involving so-called ‘‘section 527’’ organizations show the interplay between
the Federal election laws and tax code rules. I will focus my remarks today on
issues that arise under the Internal Revenue Code.

INTERNAL REVENUE CODE RULES

In general
Twenty-seven different types of tax-exempt organizations are described in section

501(c) of the Internal Revenue Code.1 These organizations—which cover a wide
range of nonprofit entities, including charities, social welfare organizations, labor
unions, business leagues, and social clubs—generally are exempt from Federal in-
come tax (other than with respect to certain unrelated business income). In addition,
section 527 provides a limited tax-exempt status to certain ‘‘political organizations,’’
meaning parties, committees, funds, and other organizations that are organized and
operated primarily for the purpose of accepting contributions or making expendi-
tures to influence the selection of an individual to public office. Section 527 entities
are exempt from tax on political contributions they receive (and certain other polit-
ical fundraising receipts), but are subject to tax on their investment income.

The different tax-exempt organizations are subject to different rules under the In-
ternal Revenue Code with respect to their ‘‘political’’ (in the broad sense of the term)
activities. In particular, the tax code differentiates ‘‘lobbying’’ with respect to legisla-
tion from ‘‘political campaign intervention’’ (sometimes referred to as ‘‘election-
eering’’), even though both types of advocacy activities are commonly thought of as
being ‘‘political.’’ In discussing the rules governing participation by tax-exempt enti-
ties in political activities and disclosure of such activities, it is necessary to keep
in mind the different types of tax-exempt entities and to distinguish lobbying from
political campaign intervention.

CHARITIES

Exempt Status
Organizations described in section 501(c)(3) are commonly referred to as ‘‘char-

ities.’’ 2 Compared to other tax-exempt organizations, charities are eligible for the
most preferred tax-exempt status under the Code. That is, not only are charities
generally exempt from tax at the entity level, they also have access to tax-exempt
financing and are eligible to receive contributions that are deductible for Federal in-
come, estate, and gift tax purposes.3 At the same time, charities are subject to the
most stringent rules with respect to their advocacy activities. Section 501(c)(3) ex-
pressly provides that charities are prohibited from intervening in any political cam-
paign on behalf of (or in opposition to) any candidate for public office; and charities
may not engage in more than ‘‘insubstantial’’ lobbying in an attempt to influence
legislation.

Political intervention by charities
Although charities are absolutely barred from intervening in a political campaign

on a partisan basis, charities may engage in some election-related activities—such
as voter registration efforts or sponsoring a debate—provided that the activities are
not biased towards a particular candidate.4 Section 501(c)(3) is violated when a
charity intervenes in a political campaign ‘‘on behalf of (or in opposition to) any can-
didate.’’ However, in cases where the charity does not directly provide financial sup-
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5 See, e.g., Rev. Rul. 78–248, 1978–1 C.B. 154.
6 See section 6104(d) and Treas. Reg. Sec. 301.6104(a)–3(a).
7 See sections 501(h) and 4911, which provide that an ‘‘electing’’ charity’s total lobbying ex-

penditures in any year may not exceed 20% of the first $500,000 of the organization’s exempt
purpose expenditures, with decreasing percentages for additional exempt purpose expenditures
(subject to a $1 million cap for total lobbying expenditures). A separate limit equal to 25% of
the overall permissible lobbying amount applies to grass roots lobbying.

8 See, e.g., Treas. Reg. Sec. 1.503(c)(3)–1(c)(3)(ii); Haswell v. United States, 500 F.2d 1133 (Ct.
Cl. 1974).

9 See section 4945(d)(1) and (e).
10 The ‘‘nonpartisan analysis’’ exception may apply, even if the communication advocates a

particular position, provided that there is a sufficiently full and fair exposition of the facts to
enable the recipient to form an independent opinion and the communication does not ‘‘directly
encourage’’ the recipient to take action. See Treas. Reg. Sec. 56.4911–2(c)(1)(ii) and (vi).

11 See sections 4911(d) and 4945(e).

port to a candidate, or explicitly endorse or oppose a candidate, the determination
of whether prohibited political campaign intervention has implicitly occurred is
made by the IRS on the basis of all facts and circumstances. In this regard, the IRS
does not use the Federal election law ‘‘express advocacy’’ standard (which is dis-
cussed below).5

Because a tax-exempt charity may not engage in political campaign intervention
consistent with its section 501(c)(3) status, there generally is no disclosure regime
provided by the Internal Revenue Code for prohibited political campaign activities
of charities. If a charity improperly engages in political campaign intervention, the
charity’s tax-exempt status under section 501(c)(3) may be revoked, in which case
the IRS will notify the public that contributions to the entity no longer are tax-de-
ductible. Moreover, penalty excise taxes may be imposed by the IRS under section
4955 in addition (or as an alternative) to revocation of tax-exempt status. When
penalty excise taxes are imposed under section 4955 as a result of improper political
campaign intervention, disclosure of this fact is required on the charity’s annual in-
formation return, which is filed with the IRS and which must be made available
to the public upon request.6

Lobbying by charities
As a general rule, section 501(c)(3) provides that no more than an insubstantial

amount of the activities of a charity may be attempting to influence legislation.
More specifically, the Code and regulations contain three sets of overlapping rules
governing such ‘‘lobbying’’ efforts by charities. One set of rules applies to public
charities that elect to be governed by a specific, numeric test (based on dollar
amounts of expenditures by the charity) to determine whether their lobbying activi-
ties are substantial.7 Another set of rules applies to charities that choose to be sub-
ject to a facts-and-circumstances test of whether their lobbying activities are sub-
stantial relative to their other activities.8 A third set of rules applies to private foun-
dations, which generally are subject to penalty excise taxes on their lobbying ex-
penditures even if the foundation’s lobbying activities are not so substantial as to
jeopardize its tax-exempt status.9

The definition of ‘‘lobbying’’ for purposes of section 501(c)(3) is essentially the
same under the three sets of rules governing charities. In short, ‘‘lobbying’’ includes
directly contacting members of a legislative body (or their staffs) to support or op-
pose legislation (so-called ‘‘direct lobbying’’), as well as urging the public to contact
legislative bodies, or otherwise attempting to influence public opinion, with respect
to specific legislation (so-called ‘‘grassroots lobbying’’). All facts and circumstances
surrounding a communication generally are taken into account in determining
whether ‘‘lobbying’’ has occurred, although discussions of broad social or policy
issues (even issues likely to be addressed by a legislature) generally do not con-
stitute ‘‘lobbying’’ for purposes of section 501(c)(3) if the discussion does not advocate
for or against a specific legislative proposal.

For communications that fall within the section 501(c)(3) general definition of
‘‘lobbying,’’ exceptions are provided when an organization makes available certain
nonpartisan analysis, study, or research, or provides technical advice to a govern-
mental body in response to a written request.10 In addition, for purposes of section
501(c)(3), ‘‘lobbying’’ does not include certain communications between a public char-
ity and its members, nor does the term include direct lobbying by a charity with
respect to legislation which might affect the existence, powers and duties, tax-ex-
empt status, or deduction of contributions to the organization (so-called ‘‘self-defense
lobbying’’).11

Under current law, charities disclose their lobbying activities to the IRS and the
general public by reporting on their annual information return (Form 990) the
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12 The annual information-reporting requirement does not apply to churches and small char-
ities which normally have annual gross receipts below $25,000. See section 6033(a)(2); Rev. Proc.
83–23, 1983–1 C.B. 687.

13 An organization may request up to two 90-day extensions of time to file its Form 990 (for
a maximum extension of up to six months).

14 Section 6652(c)(1)(A). Higher penalties (i.e., $100 per day, up to a maximum of $50,000)
apply to organizations having annual gross receipts over $1 million.

15 Section 6652(c)(1)(C) and (D).
16 Certain organizations—such as social clubs described in section 501(c)(7)—are exempt from

tax on dues and certain other amounts paid by members, but are subject to tax on their invest-
ment income and any income received from non-members.

17 There are limited exceptions to this general rule for certain contributions made to war vet-
erans groups, domestic fraternal societies, and certain nonprofit cemetery companies. See sec-
tions 170(c)(3), (c)(4), and (c)(5). The IRS’ position is that, in the absence of a specific statutory
exception, gifts to non-charities are subject to the Federal gift tax. See Rev. Rul. 82–216 C.B.
1982–1 C.B. 220.

18 See section 162(e)(3). Corporations and businesses generally are prohibited by section
162(e)(1) from deducting political campaign and lobbying expenditures; and section 162(e)(3) en-
sures that section 162(e)(1) is not circumvented by a business simply making dues payments
to a membership organization which, in turn, conducts political campaign or lobbying activities
on behalf of its members. However, a non-charity such as a business league may elect to pay
a ‘‘proxy’’ tax on its political campaign or lobbying expenditures, in which case dues paid by its

Continued

amount of their lobbying expenditures for the taxable year. In addition, charities
which elect to be subject to the section 501(h) numeric test of ‘‘substantiality’’ must
allocate their expenditures between ‘‘direct’’ and ‘‘grass roots’’ lobbying. Non-electing
charities must disclose their general methods of lobbying, such as the use of media
advertisements or direct contacts with legislators, and the amounts expended using
each method. In addition, to the extent that a charity engages in non-partisan anal-
ysis of legislation as part of its major program services, such activities are described
on the Form 990.

If a charity improperly engages in ‘‘substantial’’ lobbying, the charity’s tax-exempt
status under section 501(c)(3) may be revoked, and such a sanction would be dis-
closed to the general public. Moreover, penalty excise taxes may be imposed by the
IRS under sections 4911 or 4912 in cases of excess lobbying expenditures, and impo-
sition of these penalties would be reported on the charity’s Form 990.

Disclosure of contributors to charities
The annual information return (Form 990) required to be filed by a charity with

the IRS and made publicly available contains a variety of information about the
charity’s operations for the taxable year, including a description of its major pro-
grams, gross income and expenses, assets and liabilities, and total contributions re-
ceived.12 When filing this return with the IRS, charities also attach a list that iden-
tifies the names and addresses of all substantial contributors (generally meaning
persons who contribute $5,000 or more to the charity during the year). However,
section 6104(d)(3) expressly provides that, in the case of a public charity, public dis-
closure is not required of its contributor list. The Form 990 is required to be filed
within four and one-half months following the end of the organization’s taxable
year.13 An organization that fails to file a complete and accurate Form 990 is sub-
ject to a penalty of $20 for each day the failure continues, up to a maximum penalty
per return of $10,000 or (if less) five percent of the organization’s gross receipts for
the year.14 Similar penalties also may be imposed if an organization fails to make
its Form 990 (or its exemption application) publicly available.15

NON-CHARITIES

Exempt Status
Nonprofit organizations that are described in section 501(c) but which are not

charities include section 501(c)(4) social welfare organizations, section 501(c)(5)
labor and agricultural organizations, section 501(c)(6) business leagues, and section
501(c)(7) social clubs. These non-charities generally are exempt from tax on dues
and contributions, related-function income, and investment income, but are subject
to tax on certain unrelated business income.16 Contributions to non-charities gen-
erally are not deductible to the donor for Federal income, estate, or gift tax pur-
poses.17 However, in some instances, contributions or dues may be deductible by the
payor as a trade or business expense, provided that the payment is not allocable
to political campaign or lobbying activities conducted by the recipient organiza-
tion.18
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members could be deducted as a business expense without regard to the political campaign or
lobbying expenditures made by the organization. See section 6033(e).

19 See Rev. Rul. 81–95, 1981–1 C.B. 332.
20 See section 527(f).
21 See Rev. Rul. 81–95, supra.
22 An organization may request a six-month extension of time to file Form 1120–POL.

Political campaign intervention
Non-charities generally are not restricted by the Internal Revenue Code from en-

gaging in political campaign activities. However, political campaign activities cannot
be the primary activities of an entity described in section 501(c), such as a section
501(c)(4) social welfare organization.19 If the primary activities of an organization
are conducting or funding political campaign activities, such an organization may
be eligible for the limited tax-exempt status under section 527 (see below).

To the extent that a non-charity engages in any political campaign activities, the
organization (or a separate segregated fund through which it funds such activities)
is subject to tax on the lesser amount of its investment income or the amount ex-
pended on political campaign activities.20 The objective of this rule is to prevent or-
ganizations from using tax-free investment income to fund political campaign inter-
vention. For this purpose, the test for determining whether political campaign ac-
tivities have been funded or conducted by the organization is generally the same as
for purposes of section 501(c)(3)—that is, the question is whether, based on all the
surrounding facts and circumstances, there has been an attempt to influence an
election for public office by supporting or opposing one or more candidates.21

Non-charities must indicate on their Form 990 the amount of expenditures for po-
litical campaign intervention and indicate whether they filed a Form 1120–POL,
which is required if their net investment income and political campaign expendi-
tures both exceed $100. Form 1120–POL is a one-page form indicating the amount
of investment income, expenses attributable that income, and the amount of tax
due. There is no listing on the Form 1120–POL of contributors to the organization
or recipients of disbursements. In contrast to the Form 990, which is an information
return, the Form 1120–POL is a tax return that is not publicly available. Form
1120–POL is required to be filed within two and one-half months after the end of
the organization’s taxable year.22

Lobbying activities
Non-charities described in section 501(c) are not subject to any specific Internal

Revenue Code provision that restricts their lobbying activities. Indeed, lobbying may
be the primary activity for some tax-exempt organizations, such as a social welfare
organization or a business league. In general, the only theoretical limit is that the
lobbying activities must somehow further the entity’s nonprofit purposes.

Non-charities with members who may be deducting their dues payments as busi-
ness expenses are required to indicate on their Form 990 the amount of their lob-
bying expenditures, which would be non-deductible if directly incurred by the mem-
ber. Other non-charities generally do not specifically report lobbying expenditures
on the Form 990, but may describe their lobbying activities if part of a major pro-
gram of the organization.

Disclosure of contributors
As with charitable organizations, non-charities described in section 501(c) gen-

erally must report on their Form 990 the total amount of dues and contributions
received by the organization during the taxable year. In addition, non-charities pro-
vide a list of their major contributors (generally meaning persons who make gifts
of $5,000 or more during the year) to the IRS, but this list is not publicly available.

Section 527 political organizations
Section 527 governs the tax treatment of ‘‘political organizations,’’ meaning a

party, committee, association, fund, or other organization (whether or not incor-
porated) organized and operated primarily for the purpose of directly or indirectly
accepting contributions or making expenditures (or both) for an ‘‘exempt function.’’
Section 527 uses the term ‘‘exempt function’’ rather than ‘‘political campaign inter-
vention,’’ although there is significant overlap in the tax code meaning of these
terms. Section 527(f)(2) defines the term ‘‘exempt function’’ as—

‘‘the function of influencing or attempting to influence the selection, nomi-
nation, election, or appointment of any individual to any Federal, State, or
local public office or office in a political organization, or the election of Pres-
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23 A special rule provides that principal campaign committees of candidates for Congress are
subject to tax at graduated corporate rates. Section 527(h).

24 If, however, a contribution is made of appreciated property to a section 527 entity, then the
contributor is treated as if he sold the property at its fair market value and contributed the
proceeds to the section 527 entity. Section 84. In this way, built-in (untaxed) gains cannot be
used to fund political campaign activities.

25 See Hill, Frances R. ‘‘Probing the Limits of Section 527 to Design a New Campaign Finance
Vehicle,’’ Tax Notes, at 387–402 (January 17, 2000).

26 See, e.g., PLR 9808037 (Nov. 21, 1997)(‘‘;It follows that any activities constituting prohibited
political intervention by a section 501(c)(3) organization are activities that must be less than
the primary activities of a section 501(c)(4) organization, which are, in turn, activities that are
exempt functions for a section 527 organization.’’); PLR 199925051 (March 29, 1999)(‘‘;similar
analysis’’ applies under sections 501(c)(3), 501(c)(4), and section 527 to determine if ‘‘voter guides
cross over the line from simply educating voters to attempting to influence their votes’’).

27 2 USC 431 et seq.
28 There is no statutory or regulatory definition of ‘‘issue advocacy’’ for FECA purposes. The

term ‘‘issue advocacy’’ is used in the FECA context to describe all political activities that fall
outside the scope of ‘‘express advocacy.’’ See Hill, supra, at 395.

29 In recent years, a number of entities have sought recognition from the IRS of their section
527 status by describing their intended election-related activities and acknowledging that their
primary objective was to influence elections, although the organizations were specifically prohib-
ited by their organizational documents (or a resolution passed by the governing board) from ex-
pressly advocating the election or defeat of any candidate. Based on such representations from
the organizations, the IRS concluded that they were ‘‘political organizations’’ under section 527.
See, e.g., PLR 9725036 (March 24, 1997)(although factual and educational, the content, timing,
and targeting of the material was intended to influence the electoral process); PLR 199925051
(March 29, 1999)(materials distributed and techniques used resemble public education and issue
advocacy materials and techniques often used by section 501(c)(3) and 501(c)(4) organizations;
however, because materials and techniques were admittedly designed to influence elections and
were biased in their presentation, they constituted section 527 ‘‘exempt function’’ activities).

idential or Vice-Presidential electors, whether or not such individual or
electors are selected, nominated, elected, or appointed.’’

Section 527 clarifies the tax treatment of ‘‘political organizations’’ by providing
that contributions (and certain political fundraising receipts) received by the entity
(or fund) are not subject to an entity-level tax, yet the entity’s (or fund’s) investment
income and any income from events that are not political in nature is subject to tax,
generally at the highest corporate income tax rate.23 Moreover, another section of
the Code—section 2501(a)(5)—specifically provides that contributions to section 527
political organizations are exempted from the Federal gift tax.24

In determining whether a particular activity constitutes ‘‘exempt function’’ activ-
ity for purposes of section 527, the IRS examines all facts and circumstances to de-
termine if there is a sufficient nexus between the activity and the election of an in-
dividual to a public office.25 The IRS generally applies the same standard used to
test whether particular activities amount to ‘‘political campaign intervention’’ for a
section 501(c) organization when determining whether ‘‘exempt function’’ activities
are conducted for purposes of section 527.26 In both the section 501(c) and section
527 context, the scope of campaign-related activities is broader than the definition
of ‘‘express advocacy’’ under the Federal Election Campaign Act (FECA) 27 (see dis-
cussion below). Thus, the section 527 definition of ‘‘political organizations’’ covers
not only traditional political parties and candidate committees subject to regulation
under the FECA, but also covers other organizations (and unincorporated funds)
which are organized and operated primarily to conduct activities in an attempt to
influence an election—at the Federal, State, or local level—even though these orga-
nizations may not engage in ‘‘express advocacy’’ in the FECA sense. In other words,
section 527 covers ‘‘political organizations’’ that are commonly referred to as ‘‘issue
advocacy’’ organizations for Federal election law purposes,28 because such organiza-
tions conduct (or fund) biased voter education efforts, targeted voter-registration ef-
forts, or grassroots lobbying intended to influence an election, although the organi-
zation does not expressly advocate the election (or defeat) of a particular candidate.
The IRS has ruled that, because such biased campaign-related activities constitute
‘‘political campaign intervention’’ under long-standing interpretations of section
501(c)(3), an entity or fund organized and operated primarily to conduct such activi-
ties is treated as a section 527 entity.29

To ensure that tax-exempt organizations which conduct some political campaign
activities but not as their primary activity—e.g., a social welfare organization—can-
not use tax-free investment income to fund such activities, section 527(f) imposes
a tax on the organization’s investment income, up to the amount of its ‘‘exempt func-
tion’’ expenditures within the meaning of section 527. This tax imposed under sec-
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30 For purposes of the section 527(f) tax, certain separate segregated funds, such as a PAC,
established by a section 501(c) organization are treated as separate organizations (sec. 527(f)(3)).

31 See Buckley v. Valeo, 424 U.S. 1 (1976).
32 2 USC 441a, 441b, 441c, 441e.
33 Individuals and entities (such as corporations) that are prohibited from making contribu-

tions to influence Federal elections are likewise prohibited from making ‘‘independent expendi-
tures.’’

34 2 USC 434(b) and (c). See also Colorado Republican Federal Campaign Committee v. FEC,
518 U.S. 604 (1996).

35 2 USC 441a(a)(7)(B)(i).
36 2 USC 431(17), 433, 434.
37 FECA requires each political committee to designate a Treasurer, who must authorize all

expenditures and keep detailed records of all contributions received and disbursements made
on behalf of the committee. 2 USC 432.

38 2 USC 434(a)(4). The reporting schedule for authorized committees of a candidate is de-
scribed in 2 USC 434(a)(2) and (3).

tion 527(f) operates so that section 527 organizations and section 501(c) entities re-
ceive consistent treatment with respect to their campaign-related activities.30

Political organizations described in section 527, as well as section 501(c) organiza-
tions, are required to file a Form 1120–POL with the IRS for any taxable year in
which the organization has both investment income and ‘‘exempt function’’ expendi-
tures (within the meaning of section 527) exceeding $100. As mentioned previously,
Form 1120–POL is a one-page form which does not list contributors to the organiza-
tion, nor does it identify the recipients of disbursements made by the organization.
The Form 1120–POL is not disclosable to the general public. In contrast to charities
and non-charities described in section 501(c), political organizations do not file an
annual information return (Form 990).

FEDERAL ELECTION LAW RULES

The Federal Election Campaign Act (FECA) requires public disclosure of Federal
campaign finances, limits campaign contributions by individuals, political parties,
and other special interests, and regulates spending in campaigns for Federal office
in order to inform the electorate and prevent corruption of the political process.31

Contribution limits
The FECA prohibits certain individuals and entities (such as corporations, labor

organizations, Federal government contractors, and foreign nationals) from making
contributions or expenditures to influence Federal elections. In addition, the FECA
generally limits the amounts that may be contributed by individuals and groups to
candidates (and their authorized committees), political party committees, and other
political committees.32 However, the FECA dollar-amount contribution limits do not
apply to so-called ‘‘independent expenditures,’’ which are expenditures for commu-
nications (such as newspaper, TV, or direct mail advertisements) which expressly
advocate the election or defeat of a clearly identified candidate, but which are made
independently from the candidate’s campaign (i.e., the expenditure is not made with
the cooperation or consent of, or at the request or suggestion of, the candidate or
the campaign).33 Although there is no limit on the amount of such ‘‘independent ex-
penditures,’’ the law requires all persons making such independent expenditures to
report them to the Federal Election Commission (FEC) and to disclose the sources
of the funds they used.34 In contrast with independent expenditures, expenditures
which are coordinated with the candidate’s campaign are, for FECA purposes, treat-
ed as in-kind contributions subject to the general contribution limits.35

Reporting and disclosure
The FECA requires political committees (including political party committees,

campaign committees, and political action committees (PACs)) to register and file
periodic reports with the FEC disclosing the funds they raise and spend.36 Each po-
litical committee is required to file a statement of organization with the FEC, gen-
erally within 10 days after establishment. The statement must include the name
and address of the committee, the names and addresses of its Treasurer 37 and the
custodian of its books and accounts. Thereafter, each political committee must file
periodic reports of its receipts and disbursements. During an election year, a polit-
ical committee generally has the option of filing quarterly or monthly reports, and
must also file special pre-and post-election reports. During a non-election year, quar-
terly filers automatically switch to a semi-annual reporting schedule.38

Each report must disclose the amount of cash on hand at the beginning of the
reporting period, the committee’s total receipts (for the reporting period and the cal-
endar year to date), including the total contributions received from political commit-
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39 For each contribution, the committee must report the full name and address of the contrib-
utor, the contributor’s occupation and employer, the date of receipt and the amount of each con-
tribution, and the aggregate contributions received from the same contributor during the cal-
endar year. 2 USC 431(13) and 434(b)(3).

40 In the case of independent expenditures, the report must also state whether the inde-
pendent expenditure is in support of, or in opposition to, a candidate, as well as the name and
office sought by the candidate, and a certification, under penalty of perjury, whether the expend-
iture is made in cooperation, consultation, or concert with any political committee, or at the re-
quest or suggestion of any candidate or authorized committee. 2 USC 434(b)(6)(B).

41 Federal Election Commission, Twenty Year Report at 4 (1995).
42 2 USC 434(c).
43 2 USC 441d.
44 The FEC’s Public Records Office continues to make available microfilm and paper copies

of these reports. See Federal Election Commission, Annual Report 1998, at 7–9.
45 The Internet address is: www.fed.gov/finance—reports.html
46 See Maine Right to Life Committee v. FEC, 98 F.3d 1 (1st Cir. 1996); FEC v. Christian Ac-

tion Network, 92 F. 3d 1178 (4th Cir. 1997); FEC v. Christian Coalition, 52 F. Supp. 2d 45
(D.D.C. 1999). But see FEC v. Furgatch, 807 F.2d 857 (9th Cir. 1987)(‘‘;express advocacy’’ subject
to regulation under FECA need not include any of the words listed in Buckley but ‘‘must, when
read as a whole, and with limited reference to external events, be susceptible of no other reason-
able interpretation but as an exhortation to vote for or against a specific candidate’’). See also
Buckley v. Valeo, 424 U.S. at 44, n.52 (limiting the application of certain provisions of the FECA
to ‘‘communications containing express words of advocacy of election or defeat, such as ’vote for,’
’elect,’ ’support,’ ’cast your ballot for,’ ’Smith for Congress,’ ’vote against,’ ’defeat,’ ’reject.’’’)

47 To avoid the FECA reporting requirements, a section 527 organization must also avoid
making contributions directly to candidate committees or making coordinated expenditures. 2

Continued

tees and other sources, and an itemized list of contributors, including each person
(other than a political committee) whose aggregate contributions during the cal-
endar year exceed $200.39 Each report must also disclose the committee’s total dis-
bursements (for the reporting period and the calendar year to date), including all
contributions to candidates and other political committees, and all independent ex-
penditures. The report must identify each person who receives aggregate disburse-
ments of $200 or more during the calendar year, and report the date, amount, and
purpose of each disbursement.40 The FEC makes all statements of organization and
periodic reports available to the public within 48 hours after receipt.41

In addition to required disclosure by political committees, the FECA requires any
person who makes independent expenditures in an aggregate amount of more than
$250 during a calendar year to report to the FEC detailed information regarding
the identities of contributors, and the amount and purpose of such independent ex-
penditures.42 In addition, any person who finances communications expressly advo-
cating the election or defeat of a clearly identified candidate, or solicits any con-
tribution through public advertisements or direct mail must indicate who paid for
the communication and whether it is authorized by the candidate or authorized
committee.43

Since 1998, the FEC has permitted filers to submit reports electronically by
modem or via the Internet. The FEC scans all reports filed with the FEC to make
digital images of the documents, and makes the digital images available in the
FEC’s Public Records Office and on the Commission’s Internet web site.44 Also
available on the FEC’s web site is a searchable database of campaign finance infor-
mation.45 Visitors may search this database for information regarding contributions
by individuals and political committees to House, Senate, and Presidential cam-
paigns, political parties, and PACs in the 1997–98 and 1999–2000 election cycles.
By querying this database, visitors can search for contributions made by a specific
individual, contributions received or made by a specific political committee, and con-
tributions received by a specific campaign. Results of these queries are linked to the
imaging system so visitors can view the actual financial reports filed by the cam-
paigns or committees.

Express advocacy standard
Although some uncertainty remains, the current prevailing view of the courts ap-

pears to be that, in the absence of coordination with a candidate’s campaign, only
communications that contain express words advocating the election or defeat of a
candidate—such as ‘‘vote for,’’ ‘‘support,’’ ‘‘defeat,’’ and certain other ‘‘magic words’’—
are subject to the requirements of FECA, including the restrictions on contributors
eligible to fund such communications, the contribution limits, and public disclosure
requirements for funds raised and spent on such communications.46 Accordingly, in-
dividuals, entities, and groups—including section 527 political organizations—that
attempt to influence Federal elections, but that refrain from ‘‘express advocacy,’’
may be able to avoid the FECA reporting and disclosure requirements.47
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USC 441a(a)(8) and 441a(a)(7)(B). It is unclear whether a section 527 organization that engages
in both ‘‘express advocacy’’ and ‘‘issue advocacy’’ would be treated as a ‘‘political committee’’
under the FECA and, thus, subject to disclosure rules with respect to ‘‘soft money’’ contributions
it receives, even though no limits as to source or amount apply to such contributions. See Hill,
supra at 395, 400–01.

48 2 USC 1601 et seq.
49 In general, the Act is a disclosure statute and does not restrict lobbying activity. However,

the Act provides that section 501(c)(4) organizations that engage in lobbying activities are not
eligible to receive Federal award, grant, or loan funds. 2 USC 1611.

50 This amount is indexed for inflation. 2 USC 1603.
51 Registration is generally required within 45 days after an organization first makes a lob-

bying communication. Each registrant must disclose its name, address, and a description of its
business, the general areas in which it expects to engage in lobbying, and the identity of certain
organizations that contribute to and control its lobbying activities, and certain other informa-
tion. 2 USC 1603.

52 2 USC 1604, 1605.
53 To constitute lobbying under the Act, the communication must be directed to Members of

Congress, Congressional staff and certain other legislative branch employees, the President, the
Vice President, employees of the Executive Office of the President, and certain executive branch
officials and employees, political appointees, and certain high-ranking members of the uniformed
services. 2 USC 1602(3) and (4).

54 The definition of lobbying under the Act is both more inclusive and less inclusive than the
Internal Revenue Code definition. For example, although the Act does not apply to ‘‘grassroots’’
lobbying or lobbying at the State or local level, it applies to efforts to influence not only legisla-
tion, but also a broad range of policy-related matters at the Federal level.

55 2 USC 1602(8). Unlike section 4911(d) of the Internal Revenue Code, the Act contains no
specific exception for ‘‘self-defense’’ lobbying. However, depending on the form of the communica-
tion, a self-defense communication may fall within one of the other exceptions under the Act.

56 For example, for-profit entities must keep track of lobbying and political expenditures,
which are not deductible under section 162(e) of the Code. Tax-exempt membership organiza-
tions that receive deductible dues must keep track of the portion of membership contributions
attributable to lobbying and political activities, and pay a proxy tax or inform members what
portion of their dues is nondeductible under section 162(e). See section 6033(e). Public charities
that have made an election under section 501(h) of the Code must track expenditures for ‘‘at-
tempts to influence legislation’’ as defined under section 4911(d).

LOBBYING DISCLOSURE ACT

The Lobbying Disclosure Act 48 requires certain individuals and organizations that
lobby the Federal government (either on behalf of clients or on the organization’s
own behalf) to register with the Clerk of the House of Representatives and the Sec-
retary of the Senate, and to file semi-annual reports detailing their lobbying activi-
ties. The stated purpose of the Act is to promote public awareness of efforts by paid
lobbyists to influence the public decisionmaking process of the legislative and execu-
tive branches of the Federal government.49

In general, an organization that engages in lobbying activities on its own behalf
is subject to the registration and reporting requirements of the Act if it (1) has at
least one employee who spends 20 percent of his or her time on lobbying activities
and (2) expends (or expects to expend) more than $20,500 50 for lobbying activities
in any six month period.51 Among the information required to be reported semi-an-
nually are the general areas (e.g., communications, education, health issues) and
specific issues (e.g., specific bills before Congress or specific executive branch ac-
tions) on which the organization lobbied, the Houses of Congress or Federal agencies
contacted, and a good faith estimate of the total expenses incurred in carrying out
the lobbying activities. The registration forms (Form LD–1) and semi-annual reports
(Form LD–2) are publicly available.52

Lobbying is broadly defined under the Act to include any oral or written commu-
nication with certain Federal executive or legislative branch officials 53 regarding (1)
the formulation, modification, or adoption of Federal legislation, (2) the formulation,
modification or adoption of a federal rule, regulation, executive order, or any other
program, policy or position of the Federal government, (3) the administration or exe-
cution of a Federal program or policy, and (4) the nomination or confirmation of a
person to a position that is subject to Senate confirmation.54 The Act excepts from
the definition of lobbying certain categories of communications, including commu-
nications by churches, and various communications of a public nature (such as testi-
mony before a Congressional committee, communications made on the public record
in a public proceeding, and mass media communications).55

To reduce the recordkeeping burden on organizations (such as for-profit entities,
certain tax-exempt membership organizations, and certain public charities) that are
already required under the Internal Revenue Code to track expenditures for lob-
bying,56 the Act generally permits such organizations to use the Internal Revenue
Code definition for purposes of reporting the amount of their lobbying expenditures
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57 2 USC 1610. Although ‘‘non-electing’’ public charities must also track expenditures for lob-
bying as defined under section 501(c)(3), the Act does not provide a similar exception for them.
The special rule allowing certain organizations to report expenditures using the Internal Rev-
enue Code definitions does not apply to lobbyists paid by outside clients.

58 Non-electing public charities and private foundations are required to use the Act’s definition
for all purposes. Because the lobbying activities covered by the Act are different from the ‘‘at-
tempts to influence legislation’’ which are prohibited under section 4945(e) of the Code, private
foundations may be required to register under the Act.

59 See H.R. 4168 (Doggett) and S. 2583 (Lieberman).
60 See H.R. 4168, which would also require reports to be filed shortly after a political organiza-

tion is established, including identifying all persons who are in a position to ‘‘exercise substan-
tial direct or indirect influence’’ over the organization. Similarly, S. 2583 would require notifica-
tion to be filed with the IRS shortly after the organization is established, identifying officers,
key employees, and related entities. S. 2583 would require disclosure of the identity of persons
who receive disbursements from the organization only if they receive $500 or more during the
calendar year.

61 See H.R. 4168.
62 See H.R. 4621 (Castle). Another bill, H.R. 3688 (Moore), would amend section 527 of the

Internal Revenue Code to require that political organizations which attempt to influence Federal
elections must certify to the IRS that they are in compliance with FECA disclosure require-
ments, and the bill also would amend FECA to impose specific statutory disclosure requirements
for any entity that claims section 527 status for Internal Revenue Code purposes. See also S.
2582 (Lieberman), which would not add any specific disclosure rules to the Internal Revenue
Code but would simply amend section 527 to provide as a general rule that a political organiza-
tion which attempts to influence Federal elections is described in section 527 only if it is a ‘‘po-
litical committee’’ for purposes of FECA.

63 H.R. 4168.
64 The amendments made by H.R. 4621 to the Communications Act would require disclosure

as part of certain broadcast political advertisements of the name of the person(s) responsible
for such advertisements, and would also make publicly available information regarding donors
to entities which place such advertisements.

during the semi-annual reporting period.57 However, such organizations must use
the Act’s definition of lobbying for purposes of providing a narrative description of
their lobbying activities before the legislative branch.58

PROPOSALS FOR INCREASED DISCLOSURE BY SECTION 527 ENTITIES

Several bills have been introduced in the 106th Congress to expand the reporting
and disclosure requirements governing section 527 political organizations. The bills,
however, generally would not apply to section 527 organizations that attempt to in-
fluence State and local, but not Federal, elections. Some of these proposals would
amend the Internal Revenue Code to require section 527 organizations to file peri-
odic disclosure reports with the IRS and make such reports publicly available.59 The
information to be disclosed would parallel the contents of disclosure reports cur-
rently filed under FECA with respect to ‘‘express advocacy’’—that is, the name, ad-
dress, occupation, and name of employer of each person who contributed more than
$200 to the organization during the reporting period, and the name and address of
each person to whom disbursements were made of more than $200 during such pe-
riod.60 These proposals generally follow the reporting periods and multiple filing
deadlines under the current-law FECA disclosure regime (which vary based on
whether a Federal election or primary is held during the year). At least one bill
would require the IRS to develop procedures for submission in electronic form of dis-
closure reports.61 Some proposals would allow political organizations the option of
filing disclosure reports with the FEC as an alternative to filing such reports with
the IRS. Other introduced bills take a different overall approach. These proposals
would not amend the Internal Revenue Code, but instead would modify the Federal
election laws to require periodic disclosure to the FEC of contributors to, and ex-
penditures made by, section 527 political organizations.62

To prevent avoidance of the disclosure objectives, one proposal provides that the
new disclosure requirements to be incorporated into the Internal Revenue Code
would apply to all organizations that satisfy the section 527 definition of a political
organization ‘‘without regard to whether such organization claims a tax exemption
under section 527.’’ 63 This would prevent a political organization from evading the
new disclosure requirements, while claiming essentially the same tax treatment
under general principles of the Code outside of section 527 (as discussed below).
Thus, the new disclosure requirements would apply to all organizations (and funds)
that are organized and operated primarily to influence Federal elections. However,
other than H.R. 4621, which directly amends the FECA (as well as the Federal
Communications Act 64), the introduced bills referred to above generally would not
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65 Another recently introduced bill, S. 2742 (Smith), would impose on section 527 entities dis-
closure requirements similar to H.R. 4168, and the bill also would impose on section 501(c)(5)
labor (but not agricultural) organizations and section 501(c)(6) business leagues similar disclo-
sure requirements if the organization spends more than $25,000 during the calendar year for
communications to the general public which mention an election for Federal office, a candidate
for Federal office, an individual holding Federal office, or a political party, or which contain the
likeness of such candidate or individual.

66 See footnote 14 supra.
67 See H.R. 3688 and S. 2582.
68 See H.Rpt. No. 1502, 93rd Cong., 2nd Sess. at 104 (1974)(legislative history to section 527

indicating that conduct and financing of political activity generally is not a trade or business);
Rev. Proc. 68–19, 1968–1 C.B. 810(treating receipts of political organizations as ‘‘gifts’’); Rev.
Rul. 74–21, 1974–1 C.B. 14 (modified and clarified in Rev. Rul. 74–475, 1974–2 C.B. 22)(political
organizations should be taxed on their investment income). However, some of the ‘‘exempt func-
tion’’ income received by section 527 entities from political fundraising activities where there
is a quid pro quo transaction (such as with income from bingo games and sales of political mate-
rial) would, in the absence of the specific statutory provision, not be exempt from tax at the
entity level as ‘‘gifts’’ or under a ‘‘conduit’’ theory. Under general tax principles, the question
with a political organization would be what expenses could be claimed against such income as
off-setting deductions.

69 The Code provides similar treatment for collective recreational activities conducted through
section 501(c)(7) social clubs, which likewise receive non-deductible contributions, do not pay tax
on member dues, but do pay tax on their investment income.

apply to entities, tax-exempt or taxable, that engage in some campaign-related ac-
tivities but not as their primary activity.65

The sanction for non-disclosure would vary under the introduced bills. Under H.R.
4168, the penalty for non-disclosure would be the same as that imposed under cur-
rent-law on large organizations that fail to file an accurate Form 990.66 In addition,
under H.R. 4168, the gift tax exclusion under current-law section 2501(a) for con-
tributions made to political organizations would not apply to contributions made to
organizations that are not in substantial compliance with the bill’s disclosure re-
quirements. Under S. 2583, the penalty for inadequate disclosure would be that all
the political organization’s contributions (and other political fundraising receipts),
minus the costs directly connected with the production of such income, would be
subject to tax. Under other bills, the consequences of nondisclosure are unclear, be-
cause these bills would simply deny section 527 status to entities that are not sub-
ject to the FEC reporting, which would not necessarily result in any adverse tax
consequences (see below).67

ISSUES PRESENTED BY CURRENT LAW

Tax Treatment
Section 501(c) nonprofits and 527 organizations generally receive the proper tax

treatment under current law with respect to their advocacy activities. The current-
law tax rules provide appropriate and consistent treatment of political organizations
and other organizations that engage in electioneering activities by generally ensur-
ing that only after-tax dollars are used to fund such collective activities. Contribu-
tions to section 527 organizations are not deductible for Federal income tax pur-
poses, and even in cases where contributions to a section 501(c) organization may
be deductible as a business expense, no deduction is allowed (or a proxy tax is im-
posed) for the portion allocable to political activities.

The limited tax-exempt status provided by section 527 for the political entity itself
does not represent a significant tax subsidy. Arguably, section 527 merely codifies
the same tax treatment that would result under general tax principles—i.e., con-
tributions to political organizations would be excludable as ‘‘gifts’’ under section 102
or under a common-law ‘‘conduit’’ theory.68 If, instead of pooling their funds, polit-
ical supporters collectively decided to underwrite advocacy activities but each sup-
porter separately wrote a check to pay for an advertising campaign, no additional
level of tax would be imposed on that collective activity. However, individuals who
used their investment income to pay for political advertising would pay tax on that
income. Section 527 produces the same result by taxing all investment income of
political organizations, as well as taxing other nonprofit organizations on their in-
vestment income to the extent they incur political campaign expenses. In effect, the
tax consequences under current-law rules generally are the same regardless of
whether electioneering activities are conducted collectively through a nonprofit enti-
ty or by a group of individuals without the use of a separate legal entity or seg-
regated fund.69

If there is any significant tax subsidy granted to section 527 political organiza-
tions, it is because contributions (if greater than the general $10,000 gift-tax exclu-
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70 With respect to political contributions made prior to the enactment of sections 527 and
2501(a)(5), two Federal courts held that such contributions were not subject to the Federal gift
tax, under the rationale that the political organization receiving the contribution may be viewed
as the means to the end of the contributor, who wishes to express shared political views. See
Carson v. United States, 641 U.S. 864 (10th Cir. 1981); Stern v. United States, 436 F.2d 1327
(5th Cir. 1971).

71 See Regan v. Taxation With Representation, 461 U.S. 540 (1983)(upholding constitutionality
of lobbying restrictions on charities); Cammarano v. United States, 358 U.S. 498 (1954)(denial
of business-expense deductions for lobbying is constitutional).

72 See, e.g., PLR 9725036 (March 24, 1997); PLR 199925051 (March 29, 1999).
73 With respect to taxable businesses, section 162(e)(1)(C) disallows a deduction for amounts

paid in connection with attempts to influence the general public with respect to elections or leg-
islative matters. See Treas. Reg. Sec. 1.162–20(c)(4). At the same time, expenditures incurred
for advertising which presents views on economic, financial, social, or other subjects of a general
nature may be deductible as a trade or business expense, provided that the advertising keeps
the taxpayer’s name before the public and is related to the patronage the taxpayer might rea-
sonably expect in the future. See Treas. Reg. Secs. 1.162–20(a)(2) and 1.162–20(c)(5).

74 See 2 USC 431(8)(A) and 431(9)(A).
75 See footnote 46 supra. If the ‘‘express advocacy’’ standard is constitutionally mandated when

no tax subsidy is involved, then the presence of such a subsidy potentially may provide a con-
stitutional basis for moving beyond the ‘‘express advocacy’’ standard and to require disclosure
with respect to certain ‘‘issue advocacy.’’ However, under such a ‘‘subsidy’’ rationale, it appears
that groups must have the opportunity to engage in conduct that is not eligible for the subsidy—
that is, engaging in ‘‘issue advocacy’’ but not disclosing contributors—without incurring a pen-
alty or being unduly restricted beyond the loss of the government tax subsidy. See Regan v. Tax-
ation With Representation, 461 U.S. at 553–54 (Blackmun, J., concurring)(denial of section
501(c)(3) status for charities that lobby is constitutionally permissible, because charities may
conduct lobbying activities through a controlled section 501(c)(4) entity); FCC v. League of
Women Voters, 468 U.S. 364 (1984); American Society of Association Executives v. United States,
195 F.3d 47 (D.C. Cir. 1999)(organization can avoid burden on its First Amendment rights by
splitting itself into two tax-exempt entities, one that refrains from lobbying and receives deduct-
ible dues, while the other conducts lobbying but does not receive deductible dues). See also
NAACP v. Alabama, 357 U.S. 449 (1958)(compelled disclosure has potential to infringe on First
Amendment rights of speech and association).

sion amount) are provided a special exemption from the Federal gift tax under sec-
tion 2501(a)(1)(5). Absent section 2501(a)(1)(5), contributions to such organizations
would technically be subject to the gift tax, although it is not clear under common
law whether all political contributions would be viewed as gratuitous gifts subject
to the gift tax regime.70 Nonetheless, the presence of a gift tax subsidy may provide
the basis for regulation of constitutionally protected advocacy activities conducted
by nonprofit organizations.71

Definitional issues
Under the Internal Revenue Code, difficult line-drawing sometimes is required

under current law to determine whether particular advocacy activities, taking into
account all facts and circumstances, constitute implied political campaign interven-
tion. The tax code consistently uses such a facts-and-circumstances test for all non-
profits to determine whether political campaign intervention has occurred. The IRS
recognizes that material may ‘‘reflect a dual character’’ in that it may contain ele-
ments of grass roots lobbying with respect to legislation and, at the same time, be
biased in favor of a candidate.72 This presents subtle line-drawing problems in par-
ticular cases, similar to the issues that arise with charities, as well as with taxable
businesses, when trying to distinguish ‘‘lobbying’’ with respect to legislation from
discussions of broad social issues.73

There may have been the implicit assumption in 1974, when section 527 was en-
acted, that political organizations generally would be subject to the FECA regime,
which had been enacted just three years earlier and also referred to contributions
and expenditures for ‘‘the purpose of influencing any election.’’74 However, in the
aftermath of the Supreme Court’s 1976 decision in Buckley v. Valeo, the scope of
the FECA has been shrinking. As Federal courts during the mid-and late–1990’s
adopted a narrow interpretation of communications covered by the FECA, it became
easier for entities to admit before IRS that they had an agenda to influence elections
(and thereby obtain certainty in their tax law treatment) yet still claim that they
were immune from FEC regulation because they did not engage in ‘‘express advo-
cacy.’’

The narrow, ‘‘express advocacy’’ standard used by some courts in applying the
FECA regime avoids the difficult and sometimes subtle determinations that are re-
quired under a facts-and-circumstances approach. In the FECA context—which does
not involve a tax subsidy issue—it remains an open question whether the ‘‘express
advocacy’’ standard is constitutionally mandated.75 However, the ‘‘express advocacy’’
standard is inherently under-inclusive; and if used in the tax code, effectively would

VerDate 20-JUL-2000 16:17 Apr 30, 2001 Jkt 060010 PO 00000 Frm 00045 Fmt 6633 Sfmt 6602 K:\HEARINGS\68223.TXT WAYS3 PsN: WAYS3



42

76 In its recent study of disclosure by tax-exempt organizations, the staff of the Joint Com-
mittee on Taxation recommended that section 527 political organizations be required to file an
annual return (regardless of whether they have any taxable income) disclosing information re-
garding their activities and sources of funds received. See JCS–1–00, Vol. II, at 94–96 (Jan. 28,
2000).

allow tax-free funds to subsidize political campaign intervention. Therefore, the ‘‘ex-
press advocacy’’ test is not the appropriate standard for tax code purposes. At the
same time, the tax code’s broader facts-and-circumstances approach results in a
broad class of entities being eligible for section 527 status as ‘‘political organiza-
tions,’’ when only a subset of such organizations currently are subject to FECA dis-
closure rules.

Disclosure
The information required to be furnished to the IRS by section 527 organizations

under current-law rules generally is adequate for tax administration purposes, given
the non-deductibility of contributions to these organizations and the fact that their
net investment income is subject to tax. As with other tax-exempt entities that re-
ceive similar tax treatment, it may be appropriate to require section 527 organiza-
tions, at a minimum, to file with the IRS (and make publicly available) an annual
information return.76

Under FECA, however, timely periodic disclosure throughout an election cycle and
disclosure of contributor identities is essential to effectuating the goals of that statu-
tory scheme. The purpose of the FECA regime is to educate the public and to pre-
vent corruption of the electoral process. The objectives of the FECA disclosure re-
gime are not being accomplished in the case of section 527 organizations which
carry out activities that are admittedly intended to influence the electoral process,
yet stop short of the ‘‘express advocacy’’ line.

CONCLUSION

The Administration supports enhanced disclosure by political organizations as
part of its efforts to expeditiously achieve comprehensive campaign finance reform.
Just as the current tax code rules do not distinguish between ‘‘express advocacy’’
and ‘‘issue advocacy’’ in the electoral context, so too should the disclosure require-
ments governing political organizations—under either the Internal Revenue Code or
the Federal election laws—not depend on formalistic distinctions between commu-
nications that are obviously designed to influence the electoral process.

In recent years, a significant issue has developed, whereby some section 527 polit-
ical organizations satisfy public disclosure requirements, while other section 527 en-
tities with the admitted primary purpose of influencing elections can side-step dis-
closure requirements by simply avoiding the use of certain ‘‘magic words’’ in their
election advertisements. This is an untenable situation. The important public inter-
est to be served by disclosure is equally applicable to all section 527 entities, regard-
less of whether they attempt to influence Federal elections through ‘‘express advo-
cacy’’ or ‘‘issue advocacy.’’ As several recently introduced bills demonstrate, there are
alternative approaches for achieving consistency in the disclosure obligations of sec-
tion 527 political organizations. The Administration appreciates efforts made by
Members of both parties and looks forward to working with Congress to craft legis-
lation that will provide for enhanced disclosure of political campaign activities.

f

Chairman HOUGHTON. Ms. Paull.

STATEMENT OF LINDY PAULL, CHIEF OF STAFF, JOINT
COMMITTEE ON TAXATION

Ms. PAULL. Thank you, Mr. Chairman, Members of the Com-
mittee. I am pleased to present the testimony of the Joint Com-
mittee staff today.

We have prepared a lengthy background pamphlet with whatever
data we could assemble for you as well as the present law rules
that Mr. Mikrut just summarized, and written testimony which I
ask to be submitted for the record. I will simply highlight a few
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points so that the Committee will have adequate time to ask us
questions.

You have heard a lot today about the so-called 527 organizations
named after the Tax Code section 527 that governs the tax treat-
ment of political organizations. What is obviously covered by sec-
tion 527s are what you always think of as a political organization,
those are the candidate campaigns, the political parties as well as
political action Committees. What is less known about section 527
is that it also refers to segregated accounts that various tax exempt
organizations use to make political expenditures. These tax exempt
organizations generally are those described in sections 501(c)(4) so-
cial welfare organizations; (c)(5), labor and agricultural organiza-
tions; and (c)(6), business leagues.

They have a long history of establishing either a related section
527 organization or a segregated account that is treated as a 527
organization. So it is not so easy to separate out from your consid-
eration 501(c)(4)s, (5)s and (6)s from 527 organizations because of
this long history of engaging in political activities through related
527s or through a segregated account.

One of the big issues that you will have to face in trying to de-
sign disclosure for these organizations is how you segregate out
educational activities, lobbying activities, and political activities.
There is no bright line test for these various types of activities. As
Mr. Mikrut said, the IRS has applied a facts-and-circumstance test,
and it certainly depends heavily on the context in which the activ-
ity is conducted.

An ad might be educational if it is done on an issue nationwide,
and it might have a political angle if it is done and targeted to a
specific area where a member may or may not be involved in that
issue.

A grassroots effort might be lobbying in one context and political
in another or a combination of both. We have highlighted in our
testimony a series of private letter rulings the IRS issued over the
last 5 years that illustrates the difficulty in trying to delineate be-
tween these various activities and easily characterizing them as
clearly one or the other. Historically, the line tended to be drawn
on the basis of whether or not the activity was partisan or non-
partisan. Organizations got very clever about trying to design
things being nonpartisan but having an angle to them based on the
issues that they picked to educate somebody on.

The communication, it would matter if the communication was to
the member of the organization versus to the general public. You
might want to consider how you would categorize that. Also in our
written testimony, there is a new breed of 527 organizations that
really stem out of the series of rulings that are being created osten-
sibly to avoid the limits and disclosures of the Federal election law.
They take the position that they are not engaged in any express
advocacy, that is the advocacy related to a vote for or against, or
in support of a particular candidate or vote a party—a set of party
candidates. And they get the advantage of the gift tax exclusion for
contributions to the organization for their activities.

I would like to summarize a little bit on the disclosure rules.
While express advocacy, there is a lot of disclosure about it, the
rest of these activities there is a lot less disclosure about it. Under
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1 This testimony may be cited as follows: Joint Committee on Taxation, Testimony of the Staff
of the Joint Committee on Taxation Before the Subcommittee on Oversight of the House Com-
mittee on Ways and Means, June 20, 2000 (JCX–60–00), June 20, 2000.

the tax law the section 527 organizations and the segregated ac-
counts of the tax exempt organizations are not required to disclose
their contributors. They are not required to disclose even the dollar
amount of their political expenditures. All they disclose is their in-
vestment income and expenses on their tax return, and their tax
return is not publicly available so they disclose it only to the IRS.
They report it only to the IRS.

The tax exempt organizations that I mentioned, the 501(c)(3)s,
501(c)(4)s, and (c)(5)s may be required to file an 1120 POL to re-
port the investment income that is used on political activities, but
they generally, as Mr. Mikrut said, would report their political ex-
penditures on form 990, which is open for public inspection and
any large contributors over $5,000 would be reported to the IRS
and not subject to public inspection.

I would say that also the amounts reported to the IRS are re-
ported in broad categories, and there is very little description as to
what those activities involve. So there could be issue advocacy,
there could be lobbying, there could be other political expenditures
and there could be education, and there isn’t very much description
at all as to what those activities are involved with.

There is also the possibility that funds might transfer from one
tax exempt organization to another, very difficult to track where
the funds are, but those funds could be used ultimately to make
political activities, to engage in political activities.

I would note another disconcerting trend is if you were to watch
the expenditures, the money raised and the money actually spent
by organizations that are involved in some of these activities, you
will see their expenditures jump way up in election years, and it
is very difficult to track those expenditures because some of them
might be laying some groundwater in the early part of the year
that culminates in something that looks more like an issue advo-
cacy involving a candidate.

So let me just summarize by saying that there is very little ag-
gregate information reported to the IRS on political expenditures.
Very little information about exactly what is going on. It is very
difficult to draw the lines between education, lobbying and political
activities.

We, again, as a staff, have been working with your staff, and we
look forward to continuing to work with you on this difficult issue.

Chairman HOUGHTON. Thank you very much.
[The prepared statement follows:]

Statement of Lindy Paull, Chief of Staff, Joint Committee on Taxation

INTRODUCTION

My name is Lindy Paull. As Chief of Staff of the Joint Committee on Taxation
(‘‘Joint Committee’’), it is my pleasure to present the written testimony of the Joint
Committee staff at this hearing before the Subcommittee on Oversight of the House
Committee on Ways and Means.1 Recent press reports have focused on the use of
political organizations described in section 527 of the Internal Revenue Code of 1986
(‘‘;section 527 organizations’’) to fund political activities that are not disclosed to the
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2 See, Joint Committee on Taxation, Study of Present-Law Taxpayer Confidentiality and Dis-
closure Provisions As Required by Section 3802 of the Internal Revenue Service Restructuring
and Reform Act of 1998, Volume II: Study of Disclosure Provisions Relating to Tax-Exempt Orga-
nizations (JCS–1–00), January 28, 2000.

3 The Joint Committee on Taxation staff has also prepared a detailed description of present
law for this hearing. See, Joint Committee on Taxation, Overview of Present-Law Rules and De-
scription of Certain Proposals Relating to Disclosure of Information by Tax-Exempt Organiza-
tions With Respect to Political Activities (JCX–59–00), June 19, 2000.

4 424 U.S. 1 (1976).

public under either the general Federal tax rules governing disclosure of informa-
tion by tax-exempt organizations or under the Federal election laws.

At the outset, let me note that the Joint Committee staff in general believes that
the public interest would be served by greater disclosure of information relating to
tax-exempt organizations. Our recommendations relating to disclosure of informa-
tion by tax-exempt organizations are contained in our study of disclosure provisions
relating to tax-exempt organizations, which was mandated by the Internal Revenue
Service Restructuring and Reform Act of 1998.2

Our testimony today provides an overview of the present-law rules governing the
tax treatment of section 527 political organizations and political activities by tax-
exempt organizations in general.3 In addition, our testimony will describe recent In-
ternal Revenue Service (‘‘;IRS’’) rulings that have led to the development of a new
type of section 527 organization and will discuss how these section 527 organiza-
tions are being used.

BACKGROUND AND OVERVIEW OF PRESENT LAW

Federal election law
The Federal Election Campaign Act of 1971 (‘‘;FECA’’) was enacted to regulate

communications made in connection with Federal elections. The FECA, as amended
in 1974, 1976, and 1979, imposed restrictions on eligible contributors, imposed dol-
lar limits on contributions, required disclosure of campaign receipts and expendi-
tures, and set up the Federal Election Commission (‘‘;FEC’’) to administer and en-
force the law.

The FECA applies broadly to cover all money spent in connection with or for the
purpose of influencing Federal elections. Under the FECA, individuals are permitted
to contribute up to $1,000 to a candidate per election and up to $20,000 per year
in contributions to the federal accounts of a national party committee. In addition
to these specific limits, individuals have an aggregate annual Federal contribution
limit of $25,000. Separate contribution limits also apply to multi-candidate political
action committees (‘‘;PACs’’), other political committees, and party committees.

The FECA requires the filing of reports, which are made publicly available. These
reports may be required monthly, quarterly, or semi-annually depending upon
whether it is an election year and the nature of the reporting organization. Pre-and
post-election reports are also generally required. These reports require itemized dis-
closure of receipts and expenditures in excess of certain dollar thresholds.

Political committees are required to register with the FEC and are subject to the
Federal limitations on the amounts and sources of contributions.

In 1976, the Supreme Court ruled, in the landmark case of Buckley v. Valeo,4 that
the FECA limitations on contributions were appropriate to guard against the reality
or appearance of improper influence stemming from candidates’ dependence on large
campaign contributions. However, the Supreme Court overturned the FECA limita-
tions on independent expenditures, on candidate expenditures from personal funds,
and on overall campaign expenditures. Thus, the decision in Buckley v. Valeo per-
mits unlimited spending by individuals or groups on communications with voters to
expressly support or oppose clearly identified Federal candidates, as long as such
expenditures are made without coordination or consultation with any candidate.

The Buckley v. Valeo court also limited the scope of the FECA to communications
that contain express words advocating the election or defeat of a political candidate-
so-called ‘‘express advocacy.’’ Thus, express advocacy is subject to the FECA report-
ing requirements and contribution limits. Communications that fall outside of the
FECA definition of ‘‘express advocacy’’ are commonly referred to as ‘‘issue advocacy.’’

Issue advocacy is a form of ‘‘soft money.’’ Soft money generally refers to money
that may indirectly influence Federal elections, but is raised and spent outside of
the purview of the FECA. For example, soft money may be spent by state and local
political parties on grassroots organizing and voter drives that may benefit all party
candidates, not just state or local candidates.
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All entities are required under the FECA to disclose allocations of expenditures
between Federal accounts (i.e., express advocacy for Federal elections) and non-Fed-
eral accounts (including issue advocacy). National parties are required to disclose
their sources of contributions and expenditures for both Federal and non-Federal ac-
counts. State and local parties are required to disclose their sources of contributions
and expenditures with respect to Federal accounts only under the FECA. Expendi-
tures for issue advocacy by organizations other than national parties are not subject
to disclosure under the FECA.

Section 527 organizations
The Internal Revenue Code provides a limited tax-exempt status to ‘‘section 527

political organizations.’’ Section 527 was enacted in 1975 to clarify the tax treatment
of political organizations, such as campaign committees and political party organiza-
tions. Prior to 1975, such organizations generally did not pay any Federal income
tax. The theory for this treatment was that the contributions made to such organi-
zations were gifts that would not be taxable to the recipient.

In the late 1960’s, the IRS became aware that some political organizations were
accumulating significant funds and were not filing tax returns to report their invest-
ment income and that funds were being diverted from these organizations for the
personal benefit of candidates. In 1968, the IRS ruled that contributions to can-
didates and political organizations that were diverted from campaign activity were
income to the candidate; the IRS required political organizations to keep extensive
records to substantiate that there was no diversion of funds. In 1973, the IRS an-
nounced that political parties and committees were required to file tax returns un-
less the Internal Revenue Code was amended. In its announcement, the IRS stated
that the gross income of political parties and committees included interest and divi-
dend income, income from commercial activities, and gains from the sale of appre-
ciated property. This announcement formed the basis for section 527.

Under section 527, political organizations are generally exempt from Federal in-
come tax on contributions, but are subject to tax on their net investment income
and certain other income. In addition, contributions to section 527 organizations are
exempt from Federal gift taxes. A section 527 political organization means a party,
committee, association, fund, account, or other organization (whether or not incor-
porated) organized and operated primarily for the purpose of directly or indirectly
accepting contributions and making expenditures for what is called an ‘‘exempt
function.’’ An exempt function of a section 527 organization is the function of influ-
encing or attempting to influence the selection, nomination, election, or appointment
of any individual to any Federal, state, or local public office or office in a political
organization, or the election of Presidential or Vice-Presidential electors.

Other tax-exempt organizations
It is important to note that other types of tax-exempt organizations may engage

in political activities and lobbying activities under present law. Tax-exempt organi-
zations that engage in political activities generally are subject to tax under section
527 on the lesser of their net investment income or their expenditures for political
activities. However, such organizations are permitted to establish a separate seg-
regated fund that is treated as a separate organization for purposes of computing
the applicable tax under section 527.

Tax-exempt organizations (other than charities described in section 501(c)(3)) gen-
erally are permitted to engage in political activities. For most tax-exempt organiza-
tions, political activities are inconsistent with the purposes for which the organiza-
tions were formed, so the organizations do not engage in any significant amount of
such activities. However, certain types of tax-exempt organizations (such as social
welfare organizations described in section 501(c)(4), labor organizations described in
section 501(c)(5), and business leagues and trade associations described in section
501(c)(6)), do engage in more extensive political and lobbying activities. For these
organizations, the only restriction is that the political activities cannot be the pri-
mary activities of such organizations. Furthermore, these organizations are not sub-
ject to any specific limit on their lobbying activities, as long as the lobbying is ger-
mane to the accomplishment of the organization’s tax-exempt purposes. It is not un-
common for social welfare organizations, labor organizations, and business leagues
to engage in substantial lobbying activities. According to media and other reports,
some of these organizations are also engaged in substantial political activities.

Charitable organizations described in section 501(c)(3) (for example, schools and
churches) are not permitted to engage in any political activity under present law.
However, such organizations may engage in unlimited educational activities and in
limited lobbying activities.
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Educational vs. political or lobbying activities of tax-exempt organizations
There is no bright-line test under present law for determining when the activities

of a tax-exempt organization are political activities, lobbying activities, or edu-
cational activities. The IRS has stated that whether an organization is participating
or intervening, directly or indirectly, in a political campaign depends upon all of the
facts and circumstances of each case. Nonpartisan issue advocacy generally is con-
sidered an educational activity under present law. Partisan issue advocacy might be
considered a lobbying activity or a political activity under present law. Issues often
arise as to the character of activities relating to voter education, such as the dis-
semination of voter education guides and scorecards. Indeed, the IRS has ruled that
not only the format and content of materials, but also the timing and nature of the
distribution of materials are relevant in determining whether the materials con-
stitute political activity. Thus, materials that might be considered political activity
if disseminated in one manner may be educational in another context.

Disclosure of information by tax-exempt organizations
Tax-exempt organizations are required to file an annual information return with

the IRS (Form 990). The Form 990 contains information relating to the activities
of the organization for a year. The return includes information on the income and
expenses of the organization, although these items are generally reported in broad
categories. While tax-exempt organizations are currently required to report their ex-
penditures for political activities and lobbying activities on their Form 990s, detailed
information about such activities need not be reported.

Under present law, certain public disclosure requirements apply broadly to all
tax-exempt organizations. Thus, section 501(c) organizations are required to make
a copy of their annual Form 990 available for public inspection. In addition, such
returns can be requested from the IRS. However, under present law, section 501(c)
organizations are not required to disclose the names of their donors.

Section 527 organizations file an annual income tax return, Form 1120–POL. The
return requires such organizations to report certain items of income and expense so
that the applicable tax under section 527 may be calculated. The Form 1120–POL
does not require any information relating to contributions to and expenditures by
the section 527 organization. In addition, the Form 1120–POL is not publicly dis-
closed under present law.

Section 527 organizations are subject to the FECA rules requiring reporting and
disclosure of contributions and expenditures in excess of $200 if they engage in ex-
press advocacy for FECA purposes. However, certain section 527 organizations (such
as those organizations that only engage in issue advocacy or that are created solely
to influence or attempt to influence state or local elections) may not be subject to
the FECA rules.

If a non-section 501(c)(3) organization establishes and maintains a separate seg-
regated fund under section 527, the fund is required to file Form 1120–POL. Form
1120–POL filed for a separate segregated fund (or a separate section 527 organiza-
tion) is not subject to public disclosure by the organization or the IRS.

RECENT TRENDS IN SECTION 527 ORGANIZATIONS

Historically, section 527 organizations (other than organizations created to influ-
ence state or local elections) were subject to the FECA contribution limits and re-
porting and disclosure requirements because these organizations were generally cre-
ated to engage in the type of express advocacy that the FECA regulates.

In addition, many tax-exempt organizations historically argued that the activities
in which they engaged were educational activities and not political activities. The
recent trend, however, has been to try to characterize certain activities as political,
rather than educational. The apparent reason for this shift is the gift tax exemption
for contributions to section 527 organizations. Individuals who are willing to make
large contributions to fund political activities want the benefit of the gift tax exemp-
tion accorded under section 527. Furthermore, as long as the organization has no
net taxable income, there will be no tax paid under section 527.

As a result, in recent years, a new breed of section 527 organization has been cre-
ated for the purpose of engaging in political activity which is apparently not subject
to the FECA. These organizations are created to engage in issue advocacy. Many
of them are specifically prohibited in their charter from engaging in express advo-
cacy. The genesis of these new section 527 organizations can be traced to a series
of IRS private letter rulings beginning in 1996. The rulings highlight the fine line
that the IRS has drawn between permitted educational activities (nonpartisan issue
advocacy) and political activities for section 527 purposes.
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5 PLR 9652026.
6 PLR 9725036.
7 PLR 199925051.

In these rulings, the first of which was issued in 1996, the IRS ruled that voter
education and grass roots lobbying that tax-exempt organizations had contended for
many years were educational activities could be characterized as political activities
for section 527 purposes. In the first ruling, in 1996, the IRS stated that the purpose
of a fund (section 527 segregated fund) maintained by a section 501(c)(4) organiza-
tion was ‘‘equivalent to accepting and expending funds not (emphasis added) to ex-
pressly advocate for or against candidates, but to promote a program of issue advo-
cacy designed to influence the public to give more importance to * * * [certain]
issues when they decide among the candidates.’’ 5 The apparent reason for request-
ing the IRS ruling was to ensure that a large individual contributor would be ac-
corded the exemption from gift tax for contributions to section 527 organizations.

In the 1996 ruling, the section 527 fund was used to finance issue advertisements
and the distribution of voter guides on candidate records. The fund’s activities were
limited to the preparation, publicizing, and distribution of Congressional voting
records and voter guides on Federal elected officials and candidates. According to
the ruling, the voter education materials paid for by the fund would include some
or all of the following: (1) comparative information about the identities and amounts
of campaign contributions received by the candidates; (2) comparisons of incum-
bents’ voting records with their challengers’ views on the same subjects; (3) informa-
tion about the past and current affiliations of the candidates with certain issues or
groups; (4) quotations from statements by opposing candidates on the same issues;
(5) voter guides listing all Federal candidates throughout the country; (6) voter
guides listing only the major party candidates for Federal office; (7) voter guides
limited to the Federal candidates in a single state or district; (8) voter guides com-
paring the candidates on only one issue, or on many issues; (9) voter guides for-
matted to fit the special characteristics of television, radio, newspaper, on-line, or
other media; (10) voting records on certain issues; (11) materials containing mes-
sages suggesting that voters should study the candidates’ records on certain issues
carefully, or that one should remember to vote on Election Day; and (12) dissemina-
tion of voting records and voter guides using television, radio, newspaper, news-
letter, magazines, and other print media, on-line electronic transmission, mail, tele-
phone banks, facsimile transmission, posting of signs, public meetings, rallies,
media events, door to door canvassing, and other forms of direct contact with the
public.

In 1997, the IRS issued another private letter ruling on similar facts. In this case,
a social welfare organization described in section 501(c)(4) was developing an elec-
tion-year voter education program to raise public consciousness about the impor-
tance of certain issues and about the positions of incumbent public officials and can-
didates on those issues, ‘‘without engaging in express advocacy for or against any
identified candidates.’’ 6 The organization intended to engage in the dissemination
of voter education materials (similar to the facts in the 1996 ruling) and grass roots
lobbying. With respect to grass roots lobbying, three potential types of activities
would be conducted: (1) a grass roots lobbying handout would be used in door to
door canvassing, targeted to congressional districts and locations within states se-
lected with the political interests of the organization in mind; (2) mass media adver-
tisements would be prepared, timed to be disseminated during a major political
party convention, listing the legislative proposals introduced in the current Congress
and urging the public to call and ask Congress to act without mentioning a specific
bill; and (3) mass media advertisements would be targeted to certain congressional
districts or states where the organization has a political interest and would refer
to one or two incumbent legislators from that district or state, by name, indicated
one or more votes they cast or positions they took in Congress on issues of impor-
tance to the organization.

The IRS ruling noted that the grass roots lobbying in this case reflected a dual
character by calling for legislative action, and also raising public awareness about
how the identified legislators stand on issues that the organization believes voters,
based on opinion polling, would take into account in making judgments about the
positions of the candidates. The IRS also stated that all of the grass roots lobbying
activities described by the organization would have a political purpose even though
they would not expressly advocate the election or defeat of any particular candidate.

In 1999, the IRS addressed the issue of an organization that was organized to en-
gage both in express advocacy and in partisan issue advocacy.7 Specifically, the or-
ganization intended to make contributions to the campaigns of certain candidates,
pay for political advertising expressly advocating the election or defeat of named
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candidates, mass media campaigns, ballot initiative campaigns, and litigation stra-
tegically aimed at altering the political process. The organization represented that
the main part of its activities would involve issue advocacy. According to the ruling,
the organization would develop and distribute voter guides and voting records, mass
media advertisements, grass roots lobbying, direct mail campaigns, and the active
use of ballot measures, referenda, initiatives, and other public opinion campaigns,
all linked to the primary purpose of influencing the political process. These activities
would occur over several election cycles.

In the 1999 ruling, the organization indicated to the IRS that issues would be se-
lected based on a combination of legislative priorities of the organization, the organi-
zation’s general public policy agenda, and public opinion research. The issues se-
lected would encourage differentiation between candidates whose views on selected
issues agree with the organization and those opposed to such views. Distribution of
materials and the scheduling of events would be targeted toward areas of the states
in which the organization had a political interest and in which it believed it could
have a political impact.

With respect to the voter registration and get-out-the-vote activities of the organi-
zation, the IRS ruled that such activities were partisan. The IRS noted that, while
the activities were not specifically identified with one candidate or party in every
case, they were partisan in the sense that the organization intended these measures
to increase the election prospects for candidates with stands favorable to the organi-
zation. Thus, the IRS concluded that expenditures for these activities qualified
under section 527.

The IRS ruling stated that generally, expenditures made in connection with ballot
measures, referenda, or initiatives are not section 527 activities. However, the IRS
stated that expenditures for such activities could qualify under section 527 if it can
be demonstrated that such expenditures were part of a deliberate and integrated
political campaign strategy to influence the election of certain candidates. The IRS
further noted that the organization had indicated that its participation in such cam-
paigns was for the purpose of linking candidates, in the minds of voters, to positions
on certain issues within the organization’s area of interest and encouraging voters
to give greater weight to these issues when making judgments about candidates.

MEASURING THE AMOUNT OF ISSUE ADVOCACY BY TAX-EXEMPT ORGANIZATIONS

These rulings highlight some of the ways in which section 527 organizations are
being used to engage in activities that may not be subject to the FECA. However,
it is difficult to measure the extent to which these organizations are being used for
this purpose and the growth in the number and size of such organizations.

Information available from the IRS Statistics of Income indicates that the number
of Form 1120–POLs filed grew from 1996 to 1998. In 1996, 4,363 returns were filed
for the period from December 1994 through November 1995; in 1997, 6,006 returns
were filed for the period from December 1995 through November 1996, and in 1998,
5,649 returns were filed for the period from December 1996 through November
1997. The number of Form 1120–POLs filed during the period were the highest dur-
ing the 1996 election cycle. Data for the 1999 filing year are not yet available.

Total political expenditures reported for non-section 501(c)(3) organizations on ei-
ther the Form 990 or Form 1120–POL for 1994 were approximately $38 million and
for 1995 were approximately $29 million. Aggregate data for more recent years are
not available.

Based on an informal survey of Form 990 information filed by tax-exempt organi-
zations, political expenditures appear to increase significantly during election years
relative to other years for organizations that engage in this type of activity. Thus,
while it is not possible to assess fully the extent to which tax-exempt organizations
are attempting to influence the political process, it is clear that such organizations
are engaged in activities intended to influence, directly and indirectly, campaigns
at the Federal, state, and local level.

We should also note that the extent of tax-exempt organization activity intended
to influence the political process cannot be measured accurately merely by looking
at the political expenditures reported by such organizations on their Form 990s.
Tax-exempt organizations may also engage in lobbying activities that are intended
to influence elections. In addition, many tax-exempt organizations will take the posi-
tion on their Form 990s that the activities in which they are engaged are edu-
cational, rather than political. As a practical matter, the IRS and the general public
will not be able to discern from the Form 990 the exact nature of activities that are
characterized as educational because such activities are reported in broad and gen-
eral terms. Thus, the only way in which such activities may be challenged under
present law is through an IRS audit of the return of a tax-exempt organization.
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8 Common Cause, Under the Radar: The Attack of the ‘‘Stealth PACs’’ on Our Nation’s Elec-
tions, A Report From Common Cause.

9 Issue Ads @APPC. ‘‘http://appcpenn.org/issueads/2000issuead.html″>http://appcpenn.org/
issueads/2000issuead.html.

Some organizations have attempted to quantify the extent to which section 527
organizations are engaged in partisan issue advocacy. One group estimated that ap-
proximately $100 million has already been spent or committed for issues advertise-
ments on a variety of issues during the 1999–2000 election cycle.8

The Annenberg Public Policy Center of the University of Pennsylvania has identi-
fied 37 organizations that funded, or committed to fund, broadcast media issue ad-
vertisements between January 1999 and early March 2000 costing in excess of $114
million.9 The Annenberg Center estimated that this amount was nearly as much as
was spent on issue advertising in the entire 1995–1996 election cycle.

The Annenberg Center also provided information on the types of issues advertise-
ments that had been run by various organizations.

One example cited in the Annenberg Center materials was a series of television
advertisements run in May 1997 as the Senate was preparing to vote on the late
term abortion ban. The ads urged citizens to call their Senators and aired in the
states of undecided senators. A repackaged version of the ads were run in 1998
against a candidate in a Congressional special election. The Annenberg Center
noted that the ads, which were aired as nonpartisan issue advocacy ads in 1997,
were aired as direct advocacy independent expenditures in 1998.

In another example cited by the Annenberg Center, an organization aired tele-
vision advertisements on taxes and health care in two states with important Senate
and House races in 1998. The ads advocated against the policy positions of incum-
bent Senators running for reelection and also targeted an incumbent House member
in one race. In one television ad that described the positions of a challenger to one
of the incumbent Senators, the announcer stated:

• ‘‘Candidate X knows that nothing is more important than our health. That’s
why Candidate X voted to guarantee health insurance for people who change or lose
their job. And Candidate X voted to require insurance companies to cover people
with pre-existing medical conditions. To help women fight breast cancer, Candidate
X voted to expand insurance coverage for mammography testing for women over
fort. Good healthcare is important. Call. Tell Candidate X you support his efforts
to improve health care.’’

Although the Annenberg Center materials do not identify whether section 527 or-
ganizations or other organizations are creating the types of issue advertisements
cited in the materials, there is a clear trend toward greater use of section 527 and
tax-exempt organizations in general to engage in partisan issue advocacy. The
present-law disclosure rules for tax-exempt organizations do not require organiza-
tions to disclose the same type of information that is required under the Federal
election laws. Unless present law is changed, it will be difficult for the public to as-
sess the extent to which tax-exempt organizations are engaged in political activities.

[An attachment is being retained in the Committee files.]

f

Chairman HOUGHTON. Mr. Coyne.
Mr. COYNE. Thank you, Mr. Chairman.
I would like to ask this of either one of the panelists or both. Sev-

eral of the members have suggested that once the secrecy of the
527s may be shut down or eliminated, but that will only shift simi-
lar activities to other tax-exempt organizations. I was just won-
dering, do you have anything to propose that we can guard against
that eventuality?

Ms. PAULL. Since some of these activities are already ongoing in
some of these organizations, some sort of encouragement for them
to disclose their activities, if you are going to go after the 527s to
disclose their activities, would be useful as a start.

Mr. COYNE. What kind of disclosure? What would you rec-
ommend as an item of disclosure from the other tax exempts?
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Ms. PAULL. The type of disclosures that some members have sug-
gested that once you cross over some sort of threshold for the year,
you might want to begin disclosing your expenditures that come—
there is no bright line test as to what is education lobbying and po-
litical, but you might want to consider applying, after you’ve
crossed over some sort of threshold, applying the same kind of
rules that you would apply to the 527.

Mr. MIKRUT. Mr. Coyne, it is very easy to apply disclosure rules
to the 527 organizations because they come forward and claim that
they are engaging in political activity. So there is no question what
they are doing. When you look at 501(c)(4)s, (5)s and (6)s, the Code
prohibits them from primarily engaging in those political activities,
so there is a question as to what extent are they engaging in such
activities. If you wanted to provide disclosure in those areas, I
think it would be very important to have a very objective standard
as to what ‘‘political activity’’ would be. The standard that the
Service uses currently under the Code with respect to 527s is es-
sentially that of attempting to influence an election. That is a
somewhat subjective standard and may be difficult to apply to a
501(c)(4), (5) or (6).

If there was something that was more objective that actually
looked to their activities or looked to the timing of their activities,
I think that would be easier for the Service to administer. In addi-
tion, if the disclosures that you want relate not only to the expendi-
tures of these organizations but also to their contributors, it may
be difficult to tie any one expenditure to a contributor, unless the
amounts are earmarked for a fund or go to a specific fund that are
used for these electioneering activities.

So in summary, it is very easy to design a disclosure regime for
527 organizations so they will disclose their political activities. It
is more difficult and creates more line drawing with respect to or-
ganizations that do other things besides political activity.

Ms. PAULL. May I insert one more comment. With respect to con-
tributors, I think this is where the difficulty is. As I mentioned,
there is a significant amount of activity right now of 501(c)(4),
501(c)(5)s and (6)s, either in a related 527 or in a segregated ac-
count that is treated as a 527, and the transfer of money from one
of those organizations to the segregated account in the 527, you
might be able to report it, but you will not know the ultimate
source of that money unless you go behind the contributions to the
organization in some way. I just point that out. That seems to be
something that is missing out of some of the legislation that has
currently been proposed.

Chairman HOUGHTON. Thank you.
Mr. Hayworth.
Mr. HAYWORTH. Thank you, Mr. Chairman and thanks to our

panelists. It is interesting the testimony of the preceding panel and
the sentiment this afternoon kind of reminds me of a game that we
see at the arcade with kids—whack a mole—where you hit one of
the little moles that comes out, bam, you hit him, and it gives you
a couple of points electronically, and then another one pops up.

And it seems part of what we are doing really even transcends
the effort by my friend from Texas with reference to 527s. For ex-
ample, I am sure that the People’s Liberation Army of the Com-
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munist Chinese is not registered as a 527, that actions taken in the
1996 campaign were already clearly illegal. And so it is interesting
to hear that the most egregious form of campaign abuse is with the
527 Committees, and note for the record, Mr. Chairman, and all of
my colleagues in a bipartisan and candid fashion, the greatest
abuse of campaign finance came with the willful injection of Chi-
nese Communist money into the 1996 campaign, and far from the
roar of the grease paint and the smell of the crowd and the popular
sentiment of the mainstream press, and despite the best efforts of
some on this Committee to do their fairly inspired productions of
Lady Macbeth, with reference to 527s, I would submit that now
and forever that legacy of shame will not be eliminated by any ac-
tion taken on 527s.

But to the legislation at hand, Mr. Mikrut, the IRS Restructuring
and Reform Act of 1998, the RRA directed the Department of
Treasury to complete a study on the political activities of tax-ex-
empt organizations, didn’t it?

Mr. MIKRUT. Yes.
Mr. HAYWORTH. When was that report to have been completed

per the RRA?
Mr. MIKRUT. Earlier this year, Mr. Hayworth.
Mr. HAYWORTH. What was the specific date?
Mr. MIKRUT. January 22nd.
Mr. HAYWORTH. Has the Treasury Department completed this

study?
Mr. MIKRUT. We have not. The last time I was before the Com-

mittee, I think, responding to a question from Mr. Thomas, I indi-
cated we were hard at work on the study and we hoped to get it
out at the end of June, and we are still on that schedule.

Mr. HAYWORTH. The fact that we are going to bring a bill to the
floor, you are telling us today that the report will be here by the
end of June coinciding with the time that we plan to bring a bill
to the floor?

Mr. MIKRUT. That is the schedule that we are still trying to com-
plete it by, Mr. Hayworth.

Mr. HAYWORTH. We appreciate the commitment.
I hope you can give us an idea of Treasury’s preliminary findings

in the report. What, in general, have you found?
Mr. MIKRUT. I think most of the discussion that I can share with

you today is contained in my written statement and my oral state-
ment, Mr. Hayworth. We do agree with some of the things that the
Joint Committee staff has proposed. For instance, with respect to
527 organizations, they have proposed, and we concur that there is
very little information reporting. These entities generally file a
form 990 POL, which simply reports the tax on their investment
income and they do not file a form 990 in general. Perhaps that
is something that should be examined.

Mr. HAYWORTH. Does Treasury believe that other tax exempt or-
ganizations, namely section 501(c)(4) and (c)(5) and (c)(6) organiza-
tions should be treated differently with respect to disclosure of sub-
stantial expenditures for the same types of political activities, and
why or why not?

Mr. MIKRUT. Differently from what?
Mr. HAYWORTH. Differently from the 527s.
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Mr. MIKRUT. I think we believe that more disclosure with respect
to these activities, no matter whether conducted by a 501(c)(4),
(c)(5) or (c)(6) or 527 is good policy.

We would point out that with respect to a 527, as I mentioned
earlier to Mr. Coyne, that it is very easy to craft rules to provide
for disclosure, because these are organizations that come forward
and volunteer the fact that they are political in nature and their
activities are political. That is not necessarily true for 501(c)(4)s,
(5)s or (6)s, whose primary goal must be something else, otherwise
they would lose their status as such.

Mr. HAYWORTH. But you said it would be good to have disclosure
from the 501(c)(4), 501(c)(5)s and (c)(6)s?

Mr. MIKRUT. In trying to craft the rules, the rules may have to
be different in order to recognize the different nature of those types
of entities.

Mr. HAYWORTH. Mr. Chairman, I think one of our challenges is
not the perfect being the enemy of the good, but the interesting def-
inition of bipartisanship in Washington, D.C. which always seems
to mandate that the majority must twist and bend its will to the
whims of the minority, or else there is a poison pill, and nothing
can be done. I thank you.

Chairman HOUGHTON. Mr. McNulty.
Mr. MCNULTY. I will pass at this time, Mr. Chairman.
Chairman HOUGHTON. Mr. Thomas.
Mr. THOMAS. Thank you, Mr. Chairman. First of all, thank you

for letting me sit on the Oversight panel. Having been on this Sub-
committee in the past, we only have so many choices available and
it is nice to be back. In my other life, I am chairman of House Ad-
ministration, which oversees all of the Federal election campaign
laws, and this issue of groups that participate, although clearly
from a fundamental first amendment right participation, the courts
have defined it as very explicitly advocating the election or defeat
of someone, I think one of the frustrations that has developed over
the years is that there are people who can participate in a rel-
atively expensive and meaningful way in the process to influence
the outcome of an election without ever crossing that clear con-
stitutional free speech line that the Supreme Court has estab-
lished.

And so my question is that I recall in previous hearings from
people who were concerned about this, Common Cause, a number
of other groups, that it used to be the 501(c)(3)s in terms of some
of the educational activity which clearly never violated the con-
stitutional line of express advocacy of defeat or election, but partici-
pated in ‘‘educational ways.’’ .

Mr. Mikrut, what I would be curious to know is does the Treas-
ury have any information about the evolution of some of these enti-
ties? That is, did some of them start in the 501(c)(3) category that
this bill tends to look at? And did they migrate to 527s because it
was a more insulated and protective world? Are there 501(c)(4)s,
(5)s and (6)s that don’t participate in 527 world? And are
501(c)(4)s, 501(c)(5)s, and (6)s who have created 527s?

Do we have a chronological or evolutionary feel for what has oc-
curred because as you well know, even 5 years ago, nobody used
the term 527. Now it is the embodiment of all concerned, dis-
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regarding some of the more traditional ones that historically were
seen as fudging the line in terms of if not a constitutional partici-
pation in the election, clearly a realistic and physical one.

Mr. MIKRUT. Mr. Thomas, I think there is an explanation by
those who have looked at this and some of the panelists coming up
have looked at this on a historical basis. When 527 was first en-
acted in 1974, there was an implicit assumption that both their
issue advocacy and their express advocacy were subject to FEC dis-
closures. I think the subsequent Buckley v. Valeo and lower court
interpretations of those standards applicable to their first amend-
ment protections have somewhat limited, I think, to the view of
some, the extent to which issue advocacy is disclosable under the
FEC rules.

Mr. THOMAS. Clearly the ball is moving and it is a dynamic
world. If, in fact, you just deal with 527s, is there any information
about the 501(c)(3)’s involvement with 527s that we wouldn’t pick
up the dynamic of assistance in movement there that, in fact,
would give us a fuller picture if we looked at the 501(c)(3)s as well?

Mr. MIKRUT. I think that is clear, Mr. Thomas, if you simply leg-
islated in one area, such as 527s. As you mentioned, it is a dynamic
process. Doing that may effect a change and there may be other ac-
tivities in 501(c)s.

Mr. THOMAS. I am glad you mentioned that. If we are going to
try to trace the chain of people who are trying to maximize their
ability to influence the system, if you just disclose 527s, I think you
would agree we might see significant shift in a change in participa-
tion in the 501(c)(3)s. I think that is one of the reasons that the
Chairman is anticipating those moves, and therefore making sure
that they don’t happen.

But isn’t it also true if we, in fact, did what this bill does, and
I think we should, that there is ultimately a refuge from which it
may be difficult to get these folks, and that is, they can simply cre-
ate a for-profit structure in which their goal may not necessarily
be to make a profit, but to, in fact, influence the political system
through advertising and other areas? So for people who are looking
for a magic bullet to stop this, I really want to create an under-
standing here that what we are trying to do is make sure that peo-
ple don’t take advantage of the Tax Code to not only involve them-
selves, but to get a tax break in doing it, but that if you are trying
to legislate behavior, are you not going to be successful. We are try-
ing to make sure that these categories are used for the purposes
they were intended to be used for, and not to stop this kind of par-
ticipation in the political process because you can create a for-profit
structure and carry on the same activity. I thank the Chairman.

Chairman HOUGHTON. Thank you.
Mr. Doggett.
Mr. DOGGETT. Thank you. Ms. Paull, back in January, I believe,

the Joint Committee Staff first made its recommendation that ad-
ditional disclosures from 527 organizations should be made.

Ms. PAULL. That’s correct, Mr. Doggett.
Mr. DOGGETT. And those disclosures are somewhat different than

those incorporated in my bill. You continue to feel because of their
unique nature, we need additional disclosures from 527 organiza-
tions?
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Ms. PAULL. That’s correct, Mr. Doggett.
Mr. DOGGETT. I know in that report on page 95, I believe the one

outside source out of the Committee staff to which you referred was
the writing of Dr. Frances R. Hill?

Ms. PAULL. Yes, we have.
Mr. DOGGETT. And she is one of the leading experts on 527s and

nonprofits in the country?
Ms. PAULL. She has done a lot of work in this area, yes.
Mr. DOGGETT. You heard Senator McCain’s testimony. Is there

anything in your findings or the work of the Joint Committee Staff
that conflicts with Senator McCain’s testimony as you heard it?

Ms. PAULL. I think Senator McCain was taking a pragmatic ap-
proach if I heard it correctly, and—.

Mr. DOGGETT. I agree with that.
Ms. PAULL. —trying to be carefully with how far the legislation

went.
On page 80 of our pamphlet, you might see the numbers for the

most recent years we had available, which was not that recent be-
cause we think that there is lot more activity going on since 1995,
that there were at least a thousand 501(c)(3), (4), (5), the way that
this was categorized by the IRS also swept in some other organiza-
tions, but we don’t believe that they are involved in this activity,
at least 1,000 of those organizations who were involved in political
activities.

Mr. DOGGETT. So you basically believe that your findings and
testimony is consistent with Senator McCain’s?

Ms. PAULL. I think I would go a little further than Senator
McCain and make sure that the same kind of disclosure that you
would be asking for for 527s would be done by (c)(4)s, (5)s and (6)s
in a meaningful way. I think I also noted that it is difficult to draw
the lines here.

Mr. DOGGETT. Mr. Mikrut, while I always wish the Treasury De-
partment would produce its report sooner, this has been an issue
with some other subjects that I am interested in. Isn’t it correct
that how to deal with 527s, that is not the principal focus of the
Treasury report, and at best, any report from the Treasury will be
marginally relevant to anything we do here in Congress with re-
spect to 527s.

Mr. MIKRUT. We are working and looking at, and the mandate
was with respect to, all of sections 6103 and 6104, which deal with
disclosures with respect to all tax-exempt entities, not just their po-
litical activities.

Mr. DOGGETT. And as far as the comment made by our colleague
earlier about the Chinese Liberation Army, there is really, under
our existing laws, no way to tell whether this attack from RMIC
on Mr. Forbes was financed entirely by Chinese money, is there?

Ms. PAULL. I don’t think we have any way of knowing the source
of the funding.

Mr. DOGGETT. Thank you, Mr. Chairman.
Chairman HOUGHTON. Thank you very much.
Mr. Portman.
Mr. PORTMAN. Thank you, Mr. Chairman. I want to commend

you for taking on the herculean task in a highly charged political
year of dealing with this very important issue. All of us want to
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see more disclosure, and all of us want to see the ability to under-
stand sources of funding, and all of us would like to see this re-
solved, but it is a challenge because we have a murky situation at
best with regard to the various kinds of nonprofits that can engage
in political activity, and again, in a political year, it is difficult to
weave our way through the maze. So I want to thank you for un-
dertaking this task, and I am supporting you in it.

Let me ask the witnesses a few questions to get a better handle
on the distinctions between 527s and the 501(c)(3), 501(c)(4)s,
501(c)(5)s. This is an issue that we have talked about on the floor.
Usually it has been a pretty partisan conversation. If we can stick
to the facts in our questions and answers, I think it would be very
helpful.

First of all, this would be either to you, Mr. Mikrut, or to you,
Ms. Paull, and perhaps you can have a consensus answer that is
yes or no.

First of all, can a 501(c)(4), which is social welfare organization
in the Code, place an ad on television or in a newspaper or maga-
zine or radio that specifically endorses or opposes a Federal can-
didate without losing its tax-exempt status?

Ms. PAULL. Yes.
Mr. MIKRUT. Yes.
Mr. PORTMAN. Will that expenditure be taxed?
Mr. MIKRUT. To the extent of investment income.
Mr. PORTMAN. The expenditures for that particular ad would be

taxed.
Must an organization disclose its expenditures for this ad that it

did on television or radio to the FEC?
Ms. PAULL. It depends on the ad. I am sorry—.
Mr. PORTMAN. The situation specifically endorsing or opposing a

Federal candidate?
Ms. PAULL. Yes.
Mr. PORTMAN. Let me change the facts. Suppose the same orga-

nization, and let’s call it Americans for Better Weather, like we are
having here in Washington today, places an ad in an election year,
and in this case, the ad says candidate A has consistently voted for
a bill to promote better weather in America. Candidate B is not
discussed. The ad says candidate A has subsequently voted for bills
that promote better weather, so please call his office and thank
him for voting for bills that promote better weather. This ad never
expressly endorses candidate A or mentions candidate B. Will that
expenditure for the ad be taxed?

Mr. MIKRUT. I believe that is within 527, and therefore subject
to 527, and would be subject to tax to the extent of investment in-
come.

Ms. PAULL. I agree.
Mr. PORTMAN. Let me give you the facts again a little more slow-

ly. This is an ad which says candidate A has voted legislation
which promotes better weather. The ad does not advocate election
or defeat of that candidate, and does not talk about his opponent.
My question to you is would this expenditure for this ad be taxed?

Mr. MIKRUT. Again, Mr. Portman, what the IRS tries to apply is
a facts-and-circumstances test. When you look at the ad in the con-
text of an election, is there a nexus between the ad and trying to
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influence an election? Perhaps not directly, but the Service looks at
it as a total facts-and-circumstances test, and under that type of
standard, it is likely that such an ad may be subject to tax, yes.

Mr. PORTMAN. It is likely that it may be subject to tax. What do
you think?

Ms. PAULL. I agree.
Mr. PORTMAN. Wouldn’t some organizations, wouldn’t most orga-

nizations claim that such an ad is educational and therefore not a
taxable expenditure? It is educational. It is saying candidate A has
voted to promote better weather legislation.

Ms. PAULL. As I said in my testimony, you have to determine the
whole context here. Is this—have you decided that you are not run-
ning for reelection and people—.

Mr. PORTMAN. No, I said it was candidate A.
Ms. PAULL. Taken in the whole context of the election atmos-

phere, it could well be a taxable event and it may not be.
Mr. PORTMAN. It could be, but it may not be.
I think the answer to the question from what I can tell, from

looking at the cases and from trying to read up on this in the con-
text of this hearing, is that almost every organization in America
that does this kind of stuff would say no, it is not. It is an edu-
cational effort. We are not expressly pushing for the defeat or elec-
tion of a candidate, we are doing an education ad. My next ques-
tion is, if that is true and maybe Mr. Mikrut, you disagree.

Mr. MIKRUT. I think the organizations may take a different posi-
tion than the IRS, yes.

Mr. PORTMAN. Depending on the facts and circumstances, but
this is not saying elect them or don’t elect them. If the organization
feels it is educational, do they have to disclose the expenditures of
the ad to the FEC?

Mr. MIKRUT. To the FEC, this—.
Ms. PAULL. It wouldn’t matter.
Mr. PORTMAN. They would not have to disclose?
Ms. PAULL. It is not express advocacy.
Mr. PORTMAN. So you wouldn’t have to disclose.
Let me put it this way. Do you believe that this type of ad would

be reported on a political expenditure on the organization’s form
990?

Mr. MIKRUT. Yes, I think it would be disclosed as a political ex-
penditure.

Mr. PORTMAN. Why is it a political expenditure if it is not ex-
press advocacy, if it is an educational effort?

Mr. MIKRUT. Because it may include both issue advocacy.
Mr. PORTMAN. I think that is very murky. That is a gray area

because if it is not political advocacy, not express advocacy, I don’t
think that it has to be reported. My point here is there is a lot of
gray area here. There is a shaking of a head behind you. Would
it have to be reported?

Ms. PAULL. It would be reported either as education or political
expenditure. If, as I think generally are on-balance view is that it
is a political expenditure, it would be reported on the line of polit-
ical expenditures in an aggregate amount.
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Mr. PORTMAN. Let us assume that it is reported as educational
because I think that is where most organizations are going to put
it. Where is it reported on the 990?

Ms. PAULL. Program expenses.
Mr. PORTMAN. Program service activities. In other words, it

would be hidden?
Mr. MIKRUT. Yes.
Ms. PAULL. Political expenditures also are in the aggregate. They

are not described in any detail.
Mr. PORTMAN. OK. I would just say would you have the same re-

sponses to my questions if the organization were a 501(c)(3)?
Ms. PAULL. Sure.
Mr. MIKRUT. Yes.
Mr. PORTMAN. And (c)(6)?
Ms. PAULL. Yes.
Mr. PORTMAN. My point is a 501(c)(4), a 501(c)(5), and (6) can do

a lot of activities that a 527 can do. There is a lot of need for defini-
tion and there is potentially room for abuse. There is a lot of dis-
agreement between where the IRS may come out and where most
organizations seem to be coming out, and I think that is a very im-
portant point to be made. We need to look at the broad range. We
push something down in one area of campaign finance laws, and
they pop up somewhere else. Even though there is currently some
disagreement and gray area, there is likely to be more. Thank you,
Mr. Chairman.

Chairman HOUGHTON. Thank you very much. I would just like
to ask a quick question, and I guess it follows on the heels of this.
You probably are aware of the bills by Senator Snowe and Jeffords
and some of the things that Mr. Shays has advocated vis-a-vis
broadcasting.

Are those going to get at some of the abuses that we are talking
about here?

Ms. PAULL. Mr. Houghton, I think they certainly would address
a narrow category of communications. As you said, they are broad-
cast ads and they are timeframes before the election for which they
would be hit.

The problem is that these organizations have gotten very cre-
ative and what they do, they would first start—the information
that we have gotten, for example, is they first start with an issue,
and you advertise on that. Then you might follow it up with what
Mr. Portman just said. You have raised this issue in the public’s
mind. Then the next ad might be this particular candidate is good
on the issue. Call him and thank him.

Then the next ad might be this particular candidate is good on
a vote for them in the end, and it is a whole series of ads, some
of which start out very innocuous, but there is a whole program
going on from the beginning to end to achieve that kind of a pur-
pose.

The same thing could occur to attempt to defeat a candidate. All
of those taken together are intended to influence the outcome of an
election. And so if you just set some arbitrary time period before
an election and say the only things we are going to count will re-
quire to be disclosed, you are going to miss a lot of activity, I think.

Mr. THOMAS. Mr. Chairman?
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Chairman HOUGHTON. Mr. Thomas.
Mr. THOMAS. Could I briefly review with you what you could or

couldn’t do under Jeffords-Snowe if we are trying to get at certain
activities?

Chairman HOUGHTON. Sure.
Mr. THOMAS. If the broadcast communication is to the public and

it mentions a Federal candidate made within 60 days of the gen-
eral election, or 30 days of the primary election, yes. Both in 527,
501(c)(4)s for lobbying organizations and (c)(5)s for unions and
(c)(6)s for trade associations, they all get impacted by that. But lis-
ten to what Snowe-Jeffords doesn’t cover: Broadcast communica-
tions to the public that mention Federal candidate made 31 days
before a primary or 61 days before a general election; broadcast
communications to the public that mention a political party but not
a clearly identified Federal candidate; direct mail communications
to the public that mention a Federal candidate; mass telephone
bank communications to the public that mention a Federal can-
didate; paid precinct worker campaign distributing literature to the
public that mentions a Federal candidate; billboards outside adver-
tising that mentions a Federal candidate.

I have got another 15 categories of direct political participation
that Snowe-Jeffords wouldn’t cover. The point being, it is a specific
timeframe in a specific window when there is a world of activity
out there, none of which would be covered. Thank you.

Ms. PAULL. Mr. Chairman, if you were going to pick a timeframe,
you certainly would pick the election years because we have been
going back and doing some spot-checking, and you can really see
the expenditures pop up in an election year. You can see them
being five times what they were the year before in a cycle. If you
need to pick a timeframe, I certainly would pick those election
years as the entire year.

Chairman HOUGHTON. Mr. Mikrut?
Mr. MIKRUT. An approach like Snowe-Jeffords will avoid some of

the problems that Mr. Portman has raised, that if the standard,
which is under current law 527, is to influence election, reasonable
people could disagree as to what that standard is. However, if you
have a more objective standard as to an ad run on a certain me-
dium, or within a certain timeframe, whatever that timeframe may
be, that is much more objective, and you would know whether you
were subject to the rule or not subject to the rule. This would avoid
some of the problems that Mr. Portman has pointed out.

Chairman HOUGHTON. Thank you very much, both of you. It is
very, very helpful.

We have another panel. Mr. Glen Moramarco is attorney for the
Brennan Center for Justice in New York, the University School of
Law, New York; Larry Makinson, executive director, Center for Re-
sponsive Politics; and Frances Hill, professor, School of Law, Uni-
versity of Miami; and Leo Troy, professor department of economics,
Rutgers University; Cleta Mitchell, attorney, Sullivan & Mitchell;
and Hon. Trevor Potter, senior fellow, Brookings Institution and
partner, Wiley, Rein & Fielding, former commissioner, former
chairman, Federal Election Commission.

Mr. Moramarco, would you start your testimony.
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STATEMENT OF GLENN J. MORAMARCO, SENIOR ATTORNEY,
BRENNAN CENTER FOR JUSTICE, NEW YORK UNIVERSITY
SCHOOL OF LAW
Mr. MORAMARCO. Thank you, Mr. Chairman. I am Glenn

Moramarco, I am a senior attorney at the Brennan Center for Jus-
tice, New York University School of Law. I am happy to be invited
to testify before the Committee on this important issue. In my few
minutes before the Committee, I would like to make three specific
points: One, I think that 527s are unique and should be given spe-
cial and different treatment.

The second point is when you go beyond 527 organizations, I be-
lieve that you should not make your legislation turn on what sec-
tion of the Tax Code is being affected, but look at the activities of
the organization. And third, I would like to talk about a study that
the Brennan Center conducted called ‘‘Buying Time’’ that I would
ask to put in the record at the conclusion of my remarks that
looked at all of the ads that are placed in the 1998 Federal Con-
gressional Elections and the facts about disclosure that we learned
from that study.

Let me begin with the 527 organizations which seem to be the
heart of the discussion.

And I understand, Representative Coyne asked questions to Sen-
ator Lieberman earlier about what interplay is there between 527s
and political Committees, and it is interesting because whenever I
read about 527 organizations, it always starts with the same sen-
tence, that until recently, everyone always assumed that 527 orga-
nizations were political Committees subject to FECA, and I want
to suggest to the Committee there was a good reason for that as-
sumption.

It is because they are subject to FECA and should be. The defini-
tions are nearly identical, and it is a myth and a fiction that these
organizations are not, in fact, political Committees. What seems to
be the case is that we do not have four votes on the FEC now to
enforce currently existing law, we have to deal with that as a prac-
tical matter, but it is important to recognize, because really,
Congress’s initial will in drafting these two provisions to have iden-
tical language is being frustrated.

The reason that I mention that is any suggestion that 527 orga-
nizations can’t be held to the same—to full and fair disclosure re-
quirements I think is a fundamental misreading of Buckley. When
the Supreme Court in Buckley talked about having things limited
to express advocacy, the court was very specific that it was not
talking about political candidates, it was not talking about political
parties, and it was not talking about political Committees. It adopt-
ed the narrowing interpretation of FECA, because there were ac-
tors outside of these core groups, groups like Right to Life, the pro-
and antiabortion groups, and all sorts of issue advocacy speakers
that needed special protection. But for the core groups, there is no
question that what they are doing is subject to regulation.

Now, what I would suggest is that when you move beyond sec-
tion 527 organizations, you get into more potential constitutional
problems. Chairman Houghton, you received a letter from 15 of
your colleagues supporting the Snowe-Jeffords approach, I would
urge you to give serious consideration to that. There was a lot of
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support for it on the initial panel as well. What the Snowe-Jeffords
approach is trying to do is meet Buckley’s concerns and provide
some certainty. It may not cover everything, but it looks at the con-
duct so you won’t be chasing these groups around different portions
of the Tax Code, whether they are in (c)(4) or (c)(5) today or 527
tomorrow, you look at what they are doing; are they naming can-
didates in a specific timeframe on particular medium, and you can
increase the medium.

There is nothing magic about Snowe-Jeffords’ choice about broad-
cast and radio. If you want to add direct mail, if you want to add
phone banks you can do that, but you need certainty. That is what
the Supreme Court was telling us in Buckley, and this gets away
from all of the problems that I was hearing from some of the mem-
bers suggesting that groups are not being treated the same. It
should not matter where they are in the Tax Code. Look to their
actions and that is what Snowe-Jeffords does.

On the third point, we had a blue ribbon panel that included a
number of your former colleagues. They looked at all of the ads in
the 1998 campaign, and we found that just 4 percent of even the
candidate ads used magic words of advocacy. So that is why Snowe-
Jeffords tries to go beyond that to look at a more reasonable defini-
tion of electioneering.

What we found was that the definition in Snowe-Jeffords,
McCain-Feingold seems to be tracking with pretty good accuracy
the distinction between true issue ads and electioneering ads. We
call for three solutions, or the policy Committee called for three so-
lutions there. They wanted the ads to have more prominent dis-
claimers. Right now, 25 percent of the ads didn’t have disclaimers
that were required. We think that there should be a standard form
and repository for all of these kept at the FEC, the FCC or the IRS,
and we believe that true identity of the sponsors needs to be dis-
closed. And I thank you for your time.

Chairman HOUGHTON. Thank you very much.
[The prepared statement follows:]

Statement of Glenn J. Moramarco, Senior Attorney, Brennan Center for
Justice, New York University School of Law

Good afternoon, Mr. Chairman and Members of the Subcommittee. I am a senior
attorney at the Brennan Center for Justice at NYU School of Law. Thank you for
the opportunity to testify at today’s hearing.

The question before this Committee is whether and how, consistent with good
public policy and the Constitution, to require enhanced disclosure for the political
activities of tax exempt organizations. Though I will touch on a number of related
issues, at the start of my testimony I want to emphasize one overarching point. I
would suggest to the Committee that, apart from the Section 527 issue, which is
unique and warrants separate consideration, the disclosure regime you want should
not turn on whether a group is categorized as a 501(c)(4), (c)(5) or (c)(6) organization
under the tax laws; rather it should turn on the specific activities in which the
group is engaged. In a June 15, 2000 letter to you, Mr. Chairman, 15 of your col-
leagues advocated just such an approach, supporting a combination of the ‘‘McCain-
Feingold-Lieberman’’ amendment requiring disclosures by 527 organizations with an
approach to disclosure by other entities modeled on that authored by Senators
Olympia Snowe (R–ME) and James Jeffords (R–VT).’’ These Members are, I believe,
on the right track, both as a matter of policy and law.

Before turning to the remainder of my testimony, a word about my organization.
The Brennan Center for Justice at NYU School of Law unites thinkers and advo-
cates in pursuit of a vision of inclusive and effective democracy. Our mission is to
develop and implement an innovative, nonpartisan agenda of scholarship, public
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education, and legal action that promotes equality and human dignity, while safe-
guarding fundamental freedoms.

Last month, the Brennan Center published Buying Time: Television Advertising
in the 1998 Congressional Elections, an unprecedented study which analyzed data
from more than 300,000 ads aired in 1998 and created the first-ever nationwide sur-
vey of both candidate advocacy and so-called ‘‘issue advocacy.’’ Building on the find-
ings in Buying Time, a Brennan Center Policy Committee on Political Advertising,
composed of leading scholars, business leaders, and a number of your former House
colleagues (including Leon Panetta, Vic Fazio, Linda Smith, and Al Swift), devel-
oped a series of policy recommendations in response to the problem of sham ‘‘issue
advocacy’’ in American elections. Three of the recommendations made by the Policy
Committee concern disclosure and are directly relevant to the work of this Com-
mittee; I describe them below. These policy recommendations and an executive sum-
mary of Buying Time are attached to this testimony as exhibits.

SUMMARY OF TESTIMONY

Determining whether and how to enhance disclosure of the political activities of
tax exempt organizations has taken on increased urgency. Certain groups have re-
cently concluded that they can organize themselves under Section 527 of the Inter-
nal Revenue Code and engage in political activity without being subject to any of
the Federal Election Campaign Act’s restrictions on political committees. Thus,
these Section 527 organizations are raising money from otherwise prohibited sources
(corporations and unions), in unlimited amounts, and without any public disclosure.
One of the primary methods that these section 527 organizations and other tax-ex-
empt groups are using to attempt to influence the outcome of federal elections is
the expenditure of enormous sums of money on so-called ‘‘issue ads.’’

While before this Committee, I would like to make three general points. First, it
is certainly constitutional to subject Section 527 organizations to the public disclo-
sure rules that already govern ‘‘political committees’’ under FECA, and Congress
should act to require full disclosure from these groups. Second, disclosing the polit-
ical activity of tax-exempt groups beyond Section 527 organizations will require the
Committee to make some difficult, but important judgment calls about how to ap-
propriately define the ‘‘political activity’’ that will subject a group to public disclo-
sure. In this regard, however, there are already some good working ideas already
in Congress, such as the Snowe-Jeffords amendment to McCain-Feingold. Third, re-
gardless of how broadly or narrowly the Committee decides to cast the net con-
cerning what organizations or types of organizations should be subject to public dis-
closure, the Committee should also give serious consideration to how to insure that
the required disclosure is adequate to meet the public’s real needs.

On the first point, virtually every news report or article that attempts to explain
Section 527 organizations begins with the statement that, until recently, it was gen-
erally assumed that Section 527 organizations were subject to regulation under
FECA as ‘‘political committees.’’ Let me suggest to you that there was a good reason
for that general assumption, and that is, because Section 527 organizations are, in
fact, subject to regulation as political committees under FECA (unless they engage
in activity solely related to non-federal elections). We should not make the mistake
of assuming that the FEC’s inaction in this area means anything other than the fact
that the FEC lacks four votes to enforce currently existing law.

In the face of the FEC’s inability or unwillingness to enforce the law, it is appro-
priate for Congress to act and reaffirm that Section 527 organizations are ‘‘political
committees.’’ I am aware that some have argued that it would be unconstitutional
to apply FECA’s disclosure and other requirements to Section 527 organizations.
That legal contention, in my view, is utterly without any merit. As I describe in
more detail below, the argument that Section 527 organizations cannot be subject
to federal disclosure laws stems from the mistaken impression that Buckley v. Valeo
forbids any regulation of a group’s political activities unless the group engages in
‘‘express advocacy.’’ In fact, however, Buckley was explicit in holding that its ‘‘ex-
press advocacy’’ limitation was not relevant for speakers who were political can-
didates, political parties, or political committees. Any group that, by definition, is
engaged in political activity, may be subject to reasonable disclosure rules. Section
527 organizations are, by definition, engaged in political advocacy. Just as no one
would suggest that a candidate’s ads can escape regulation under FECA for failing
to use ‘‘magic words’’ of advocacy, it is likewise true that ads sponsored by political
parties or Section 527 organizations are subject to FECA even if they eschew the
use of ‘‘magic words.’’ Congress should reaffirm what, until recently, everyone as-
sumed was the law.
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When you move beyond regulation of Section 527 organizations, then you begin
to encounter constitutional line-drawing problems. I would suggest to the Com-
mittee that, apart from the Section 527 issue, which is unique, the disclosure regime
you want should not turn on how the group is categorized for purposes of treatment
under the tax laws. In my view, public disclosure should not turn on whether a
group is registered as a 501(c)(4), (c)(5), or (c)(6) organization; rather it should turn
on the specific activities in which the group is engaged. As noted above, section 527
organizations should be regulated because what they are engaged in is, by defini-
tion, political advocacy. For other groups, it should be their actions, rather than
their tax-exempt status, which subject them to public disclosure laws.

In this regard, you already have some useful models in other pieces of legislation.
For example, the Snowe-Jeffords amendment to McCain-Feingold contains a defini-
tion of ‘‘electioneering’’ which turns on meeting a certain dollar threshold on commu-
nications that are broadcast on certain specified media within a certain specified
number of days before an election and that refer to a clearly identified candidate.
People or groups that engage in ‘‘electioneering’’ whether for profit or not for profit,
should be subject to reasonable public disclosure rules. Congress should act and re-
quire public disclosure of all of the non de minimus funding sources of those who
sponsor electioneering communications.

Finally, on the third point, once you decide what types of organizations and activi-
ties you want to subject to public disclosure, you need to insure that the disclosure
regime you adopt is effective. A fully effective system of disclosure would ensure:
a) that the name of the sponsor of an advertisement appears clearly within every
political ad; and b) that basic information about the sponsors of such ads is publicly
and readily available. There are at least three concrete steps that Congress can and
should take to meet these goals, all of which were recommended by the Brennan
Center’s Policy Committee in Political Advertising. First, attribution lines (‘‘;Paid for
by . . .’’) need to be required for every political ad. Second, we must require full
disclosure of the true identity of the sponsors of media buys. Third, we need to pro-
mulgate a single form for disclosure of political ads and create a central repository
for public access to the information.

I. Congress May Require Disclosure From Groups that, Like Section 527 Organiza-
tions, Are Organized For The Purpose Of Engaging In Political Advocacy.

In Buckley v. Valeo, the Supreme Court considered the constitutional validity of,
among other things, various disclosure provisions that Congress had enacted on fed-
eral political activity. In general, the Court found mandatory disclosure require-
ments to be the least restrictive means for achieving the government’s compelling
interests in the campaign finance arena. However, the Court believed that, while
it was constitutionally permissible to require advocacy groups that ‘‘expressly advo-
cate’’ for or against particular federal candidates to comply with the Federal Elec-
tion Campaign Act’s disclosure provisions, advocacy groups that engage in a mere
discussion of political issues (so-called ‘‘issue advocacy’’) could not be so required.

The Supreme Court was concerned that the Federal Election Campaign Act could
become a trap for unwary political speakers. Advocacy groups or individuals that
participate in the national debate about important policy issues might discover that
they had run afoul of federal campaign finance law restrictions simply by virtue of
their having mentioned a federal candidate in connection with a pressing public
issue. The Court found that FECA’s disclosure provisions, as written, raised poten-
tial problems both of vagueness and overbreadth.

Under First Amendment ‘‘void for vagueness’’ jurisprudence, the government can-
not punish someone without providing a sufficiently precise description of what con-
duct is legal and what is illegal. A vague or imprecise definition of regulated polit-
ical advocacy might serve to ‘‘chill’’ some political speakers who, although they de-
sire to engage in pure ‘‘issue advocacy,’’ may be afraid that their speech will be con-
strued as regulable ‘‘express advocacy.’’ Similarly, the overbreadth doctrine in First
Amendment jurisprudence is concerned with a regulation that, however, precise,
sweeps too broadly and reaches constitutionally protected speech. Thus, a regulation
that is clearly drafted, but covers both ‘‘issue advocacy’’ and ‘‘express advocacy’’ may
be overbroad as applied to certain speakers.

The Court’s vagueness and overbreadth analysis centered on two provisions in
FECA—section 608(e), which adopted limits on independent expenditures, and sec-
tion 434(e), which adopted reporting requirements for individuals and groups. For
these two provisions, the Supreme Court overcame the vagueness and overbreadth
issues by adopting a narrow construction of the statute that limited its applicability
to ‘‘express advocacy.’’ However, the Court made it absolutely clear that the ‘‘express
advocacy’’ limiting construction that it was adopting for these sections did not apply
to expenditures by either candidates or political committees. According to the Court,
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the activities of candidates and political committees are ‘‘by definition, campaign re-
lated.’’ Buckley, 424 U.S. at 79.

The ‘‘express advocacy’’ limitation was intended by the Court to give protection
to speakers that are not primarily engaged in influencing federal elections. How-
ever, because candidates and political committees have as their major purpose the
influencing of elections, they are not entitled to the benefit of the ‘‘express advocacy’’
limiting construction. The Supreme Court never suggested, as no rational court
would, that political candidates, political parties, or political committees can avoid
all of FECA’s requirements by simply eschewing the use of ‘‘express advocacy’’ in
their communications. As discussed above, the Supreme Court wanted to avoid trap-
ping the unwary political speaker in the web of FECA regulation. However, for po-
litical parties, political candidates, and political committees, which have influencing
electoral outcomes as their central mission, there is no fear that they will be unwit-
tingly or improperly subject to regulation.

The Buckley Court’s first invocation of the ‘‘express advocacy’’ standard appears
in its discussion of the mandatory limitations imposed by FECA section 608(e) on
independent expenditures. Section 608(e)(1) limited individual and group expendi-
tures ‘‘relative to a clearly identified candidate’’ to $1,000 per year. The Court, in
analyzing the constitutional validity of the $1,000 limit on independent expendi-
tures by groups and individuals, focused first on the issue of unconstitutional vague-
ness. The Court noted that although the terms ‘‘expenditure,’’ ‘‘clearly identified,’’
and ‘‘candidate’’ were all defined in the statute, the term ‘‘relative to’’ a candidate
was not defined. Buckley, 424 U.S. at 41. The Court found this undefined term to
be impermissibly vague. Id. at 41. Due to the vagueness problem, the Court con-
strued the phrase ‘‘relative to’’ a candidate to mean ‘‘advocating the election or de-
feat of’’ a candidate. Id. at 42.

Significantly, the Court did not adopt a limiting construction of the term ‘‘expendi-
ture,’’ which appears in a definitional section of the statute at section 591(f). Rather,
the Court narrowly construed only section 608(e). Id. at 44 (‘‘;in order to preserve
the provision against invalidation on vagueness grounds, § 608(e)(1) must be con-
strued to apply only to expenditures for communications that in express terms advo-
cate the election or defeat of a clearly identified candidate for federal office.’’). The
limitations under section 608(e) apply only to individuals and groups. Id. at 39–40.
Political parties and federal candidates have separate expenditure limits that did
not use the ‘‘relative to a clearly identified candidate’’ language, see §§ 608(c) & (f),
which was found to be problematic in section 608(e)(1).

The Court, having solved the statute’s vagueness problem, next turned to the
question of whether section 608(e)(1), as narrowly construed by the Court, neverthe-
less continued to impermissibly burden the speaker’s constitutional right of free ex-
pression. The Court found the government’s interest in preventing corruption and
the appearance of corruption, although adequate to justify contribution limits, was
nevertheless inadequate to justify the independent expenditure limits. Therefore,
the Court held section 608(e)(1)’s limitation on independent expenditures unconsti-
tutional, even as narrowly construed.

In sum, in this portion of its opinion, the Buckley Court did not adopt a new defi-
nition of the term ‘‘expenditure’’ for all of FECA. Rather, the Court held that the
limits on independent expenditures imposed on individuals and groups should be
narrowly construed to apply only to ‘‘express advocacy,’’ and that these limits were
nevertheless unconstitutional even as so limited. Because the limits on independent
expenditures in section 608(e) were ultimately struck down by the Court, the nar-
rowing construction of that section became, in a practical sense, irrelevant.

The only other portion of the Buckley decision that raises the ‘‘express advocacy’’
narrowing construction is the Court’s discussion of reporting and disclosure require-
ments under FECA section 434(e). It is here that the Court makes it absolutely
clear, in unambiguous language, that political committees and candidates are not
entitled to the benefit of the narrowing ‘‘express advocacy’’ construction earlier dis-
cussed in section 608(e).

The Court begins its discussion of reporting and disclosure requirements by not-
ing that such requirements, ‘‘as a general matter, directly serve substantial govern-
mental interests.’’ Buckley, 424 U.S. at 68. After concluding that minor parties and
independents are not entitled to a blanket exemption from FECA’s reporting and
disclosure requirements, the Court moved on to a general discussion of section
434(e).

As introduced by the Court, ‘‘Section 434(e) requires ’[e]very person (other than
a political committee or candidate) who makes contributions or expenditures’ aggre-
gating over $100 in a calendar year ’other than by contribution to a political com-
mittee or candidate’ to file a statement with the Commission.’’ Id. 74–75 (emphasis
added). The Court noted that this provision does not require the disclosure of mem-
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bership or contribution lists; rather, it requires disclosure only of what a person or
group actually spends or contributes. Id. at 75.

The Buckley Court noted that the Court of Appeals had upheld section 434(e) as
necessary to enforce the independent expenditure ceiling discussed above—section
608(e). Id. at 75. The Supreme Court, having just struck down these independent
expenditure limits, concluded that the appellate court’s rationale would no longer
suffice. Id. at 76. However, the Buckley Court concluded that section 434(e) was ‘‘not
so intimately tied’’ to section 608(e) that it could not stand on its own. Id. at 76.
Section 434(e), which predated the enactment of section 608(e) by several years, was
an independent effort by Congress to obtain ‘‘total disclosure’’ of ‘‘every kind of polit-
ical activity.’’ Id. at 76.

The Court concluded that Congress, in its effort to be all-inclusive, had drafted
the disclosure statute in a manner that raised vagueness problems. Id. at 76. Sec-
tion 434(e) required the reporting of ‘‘contributions’’ and ‘‘expenditures.’’ These
terms were defined in parallel FECA provisions in sections 431(e) and (f) as using
money or other valuable assets ‘‘for the purpose of influencing’’ the nomination or
election of candidates for federal office. Id. at 77. The Court found that the phrase
‘‘for the purpose of . . . influencing’’ created ambiguity that posed constitutional
problems. Id. at 77.

In order to eliminate this vagueness problem, the Court then went back to its ear-
lier discussions of ‘‘contributions’’ and ‘‘expenditures.’’ The Court construed the term
‘‘contribution’’ in section 434(e) in the same manner as it had done when it upheld
FECA’s contribution limits. Id. at 78. It next considered whether to adopt the same
limiting construction of ‘‘expenditure’’ that it had adopted when construing section
608(e)’s limits on independent expenditures by individuals and groups.

When we attempt to define ‘‘expenditure’’ in a similarly narrow way we en-
counter line-drawing problems of the sort we faced in 18 U.S.C. § 608(e)(1)
(1970 ed., Supp. IV). Although the phrase, ‘‘for the purpose of . . . influ-
encing’’ an election or nomination, differs from the language used in
§ 608(e)(1), it shares the same potential for encompassing both issue discus-
sion and advocacy of a political result. The general requirement that ‘‘polit-
ical committees’’ and candidates disclose their expenditures could raise
similar vagueness problems, for ‘‘political committee’’ is defined only in
terms of amount of annual ‘‘contributions’’ and ‘‘expenditures,’’ and could be
interpreted to reach groups engaged purely in issue discussion. The lower
courts have construed the words ‘‘political committee’’ more narrowly. To
fulfill the purposes of the Act they need only encompass organizations that
are under the control of a candidate or the major purpose of which is the
nomination or election of a candidate. Expenditures of candidates and of
‘‘political committees’’ so construed can be assumed to fall within the core
area sought to be addressed by Congress. They are, by definition, campaign
related.
But when the maker of the expenditures is not within these categories—
when it is an individual other than a candidate or a group other than a
political committee’’—the relation of the information sought to the purposes
of the Act may be too remote. To insure that the reach of § 434(e) is not
impermissibly broad, we construe ‘‘expenditure’’ for purposes of that section
in the same way we construed the terms of § 608(e)—to reach only funds
used for communications that expressly advocate the election or defeat of
a clearly identified candidate.

Id. at 79–80 (footnotes omitted) (emphasis added).
The Court in Buckley could not have been more clear. When applied to a speaker

that is neither a political candidate nor a political committee, the term ‘‘expendi-
ture’’ in section 434(e) must be narrowly construed under the ‘‘express advocacy’’
standard. However, when applied to organizations that have as a major purpose the
nomination or election of a candidate, the ‘‘express advocacy’’ limiting construction
simply does not apply. The activities of these groups are, by definition, campaign
related, and legitimately subject to regulation under FECA.

This, of course, is the only sensible reading of FECA. To suggest that political can-
didates, political parties, or political committees can escape FECA’s regulatory reach
by merely eschewing the use of express words of advocacy, reduces the law to mean-
inglessness. It may be necessary, as the Court held, to give advocacy groups that
are not primarily engaged in campaign-related activity a bright-line test that will
enable them to avoid regulatory scrutiny. But organizations whose very purpose is
to influence federal elections need no such safety net, and have not been given one.
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IMPLICATIONS FOR REGULATION OF SECTION 527 ORGANIZATIONS

FECA’s definition of a ‘‘political committee’’ mirrors the Internal Revenue Serv-
ice’s definition of a Section 527 ‘‘political organization.’’ Under FECA, a ‘‘political
committee’’ is, among other things, ‘‘any committee, club, association, or other group
of persons which . . . makes expenditures aggregating in excess of $1,000 during
a calendar year.’’ 2 U.S.C. § 431(4)(A). The term ‘‘expenditures’’ includes, among
other things, ‘‘any purchase, payment, distribution, loan, advance, deposit, gift of
money or anything of value, made by any person for the purpose of influencing any
election for Federal office.’’ 2 U.S.C. § 431(9)(A)(i) (emphasis added).

Under the Internal Revenue Code, a Section 527 political organization is defined
as ‘‘a party, committee, association, fund, or other organization (whether or not in-
corporated) organized and operated primarily for the purpose of directly or indirectly
accepting contributions or making expenditures, or both, for an exempt function.’’
26 U.S.C. § 527(e)(1) (emphasis added). An ‘‘exempt function’’ within the meaning
of section 527 ‘‘means the function of influencing or attempting to influence the selec-
tion, nomination, election, or appointment of any individual to any Federal, State,
or local public office or office in a political organization, or the election of Presi-
dential or Vice-Presidential electors, whether or not such individual or electors are
selected, nominated, elected, or appointed.’’ 26 U.S.C. § 527(e)(2) (emphasis added).

Thus, any organization that is a Section 527 organization is, by definition, orga-
nized and operated primarily for the purpose of ‘‘influencing or attempting to influ-
ence the selection, nomination, election, or appointment of any individual’’ to public
office. See 26 U.S.C. § 527(e)(2). Such an organization satisfies the ‘‘major purpose’’
standard established by the Supreme Court in Buckley, and may therefore be sub-
ject to reasonable public disclosure of its sources of funding for its political activi-
ties. Buckley offered protection to issue-oriented speakers and groups that are not
organized for the explicit purpose of influencing election outcomes. Section 527 orga-
nizations, however, are subject to reasonable mandatory public disclosure require-
ments by virtue of their central mission.

II.When Moving Beyond Section 527 Organizations, Congress Should Require Disclo-
sure Based on Activity, Not Tax Status. The Snowe-Jeffords Amendment Presents A
Reasonable And Constitutional Model For Accomplishing This.

The complete secrecy that surrounds contributions to and political expenditures
by groups operating under Section 527 of the Internal Revenue Code is intolerable.
Until recently, the one point that both supporters and opponents of campaign fi-
nance law agreed upon was the need for, at a minimum, full public disclosure of
political contributions and spending. However, it would be wrong to conclude that
the problem surrounding Section 527 organizations is one that stems from inad-
equacies in the Internal Revenue Code. There is a legitimate public policy reason
why we have Section 527 organizations—political parties, like the Democratic and
Republican parties, are not profit-making enterprises and there is no sound public
policy reason to tax them on their receipts or expenditures.

Of course, public disclosure of the large donors to and expenditures of tax-exempt
groups may be a worthy goal in its own right. Organizations that receive the public
benefit of tax-exempt status should perhaps be subject to appropriate public scru-
tiny in exchange for that benefit. However, the major public policy problem that we
are facing today is that there is an enormous potential for corruption from the mas-
sive secret fund-raising and political expenditures being made by Section 527 orga-
nizations. The fact that these organizations are also tax exempt is really incidental
to the main problem of massive and secret fundraising and political expenditures.

Congress should not focus on the tax status of organizations that are involved in
political activity; rather it should focus on the activities themselves. Congress needs
to develop a solid, constitutional definition of ‘‘electioneering activity’’ which is sub-
ject to full public disclosure, with the disclosure requirement applying regardless of
the tax status of the sponsoring organization. Congress will have accomplished very
little if it chases the current Section 527 groups to organize themselves under dif-
ferent provisions of the tax code.

There are other models currently in Congress that attempt to achieve reasonable
disclosure of the activity of groups engaged in political advocacy. These proposals
are not geared to the tax status of the organizations that engage in the activity.
For example, the Snowe-Jeffords amendment to McCain-Feingold would require,
subject to certain limited exceptions, public disclosure from a sponsor who spends
more than $10,000 on communications that: (i) refer to a clearly identified candidate
for Federal office, (ii) are aired within 60 days before a general election or 30 days
before a primary, and (iii) are broadcast on radio or television to the electorate for
the identified candidate. This is a sensible approach for delineating electioneering
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speech that should be subject to public disclosure. A sponsor would be subject to dis-
closure requirements regardless of how it is organized for tax purposes.

Using the Snowe-Jeffords criteria to delineate which communications should be
subject to disclosure as electioneering communications is constitutional. The Su-
preme Court has made clear that, for constitutional purposes, electioneering is dif-
ferent from other speech. See FEC v. Massachusetts Citizens for Life, 479 U.S. 238,
249 (1986). Congress has the power to enact campaign finance laws that constrain
the spending of money on electioneering in a variety of ways, even though spending
on other forms of political speech is entitled to absolute First Amendment protec-
tion. See generally Buckley v. Valeo, 424 U.S. 1 (1976). Congress is permitted to de-
mand that the sponsor of an electioneering message disclose the amount spent on
the message and the sources of the funds. This is black letter constitutional law
about which there can be no serious dispute.

There are, of course, limits to Congress’s power to regulate election-related spend-
ing. But Congress has broader latitude to require disclosure of election-related
spending than it does to restrict such spending. See Buckley, 424 U.S. at 67–68. In
Buckley, the Court declared that the governmental interests that justify disclosure
of election-related spending are considerably broader and more powerful than those
justifying prohibitions or restrictions on election-related spending. Disclosure rules,
the Court opined, in contrast to spending restrictions or contribution limits, enhance
the information available to the voting public. Plus, the burdens on free speech
rights are far less significant when Congress requires disclosure of a particular type
of spending than when it prohibits the spending outright or limits the funds that
support the speech. Disclosure rules, according to the Court, are ‘‘the least restric-
tive means of curbing the evils of campaign ignorance and corruption.’’ Thus, even
if certain political advertisements cannot be prohibited or otherwise regulated, the
speaker might still be required to disclose the funding sources for those ads if the
governmental justification is sufficiently strong.

Those who oppose disclosure of the type that would be required under Snowe-Jef-
fords and other similar approaches frequently contend that it is unconstitutional for
Congress to regulate any communication that does not contain ‘‘magic words’’ of ad-
vocacy for or against a particular candidate. However, the Supreme Court has never
held that there is only a single constitutionally permissible route a legislature may
take when it defines ‘‘electioneering’’ to be regulated or reported. The Court has not
prescribed certain ‘‘magic words’’ that are regulable and placed all other election-
eering beyond the reach of any campaign finance regulation.

As noted in the previous section, in Buckley, when the Supreme Court reviewed
the constitutionality of FECA, it was concerned about the clumsy way that the stat-
ute was written. However, rather than simply striking FECA and leaving it to Con-
gress to develop a narrower and more precise definition of electioneering, the Court
instead intervened and essentially rewrote Congress’s handiwork itself. In order to
avoid the vagueness and overbreadth problems, the Court interpreted FECA to
reach only funds used for communications that ‘‘expressly advocate’’ the election or
defeat of a clearly identified candidate. In an important footnote, the Court provided
some guidance on how to decide whether a communication meets that description.
The Court stated that its revision of FECA would limit the reach of the statute ‘‘to
communications containing express words of advocacy of election or defeat, such as
’vote for,’ ’elect,’ ’support,’ ’cast your ballot for,’ ’Smith for Congress,’ ’vote against,’
’defeat,’ ’reject.’’’ Buckley, 424 U.S. at 44 n.52.

But the Court emphatically did not declare that all legislatures were stuck with
these magic words, or words like them, for all time. To the contrary, Congress has
the power to enact a statute that defines electioneering in a more nuanced manner,
as long as its definition adequately addresses the vagueness and overbreadth con-
cerns expressed by the Court. Any more restrictive reading of the Supreme Court’s
opinion would be fundamentally at odds with the rest of the Supreme Court’s First
Amendment jurisprudence. Countless other contexts—including libel, obscenity,
fighting words, and labor elections—call for delicate line drawing between protected
speech and speech that may be regulated. It is doubtful that the Supreme Court
in Buckley intended to single out election regulations as requiring a mechanical,
formulaic, and utterly unworkable test.

The criteria contained in the Snowe-Jeffords amendment present a definition of
electioneering carefully crafted to address the Supreme Court’s dual concerns re-
garding vagueness and overbreadth. Because the test for prohibited electioneering
is defined with great clarity, it satisfies the Supreme Court’s vagueness concerns.
Any sponsor of a broadcast will know, with absolute certainty, whether the ad de-
picts or names a candidate, how many days before an election it is being broadcast,
and what audience is targeted. There is little danger that a sponsor would mistak-
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enly censor its own protected speech out of fear of prosecution under such a clear
standard.

The prohibition is also so narrow that it satisfies the Supreme Court’s over-
breadth concerns. Any speech encompassed by the prohibition is plainly intended to
convince voters to vote for or against a particular candidate. A sponsor who wishes
simply to inform the public at large about an issue immediately before an election
could readily do so without mentioning a specific candidate and without targeting
the message to the specific voters who happen to be eligible to vote for that can-
didate. It is difficult to imagine an example of a broadcast that satisfies this defini-
tion even though it was not intended to influence the election in a direct and sub-
stantial way. Though a fertile imagination might conjure up a few counter-exam-
ples, they would not make the law substantially overbroad.

The careful crafting of the Snowe-Jeffords Amendment stands in stark contrast
to the clumsy and sweeping prohibition that Congress originally drafted in FECA.
Unlike the FECA definition of electioneering, the Snowe-Jeffords Amendment would
withstand constitutional challenge without having to resort to the device of nar-
rowing the statute with magic words. When moving beyond disclosure for Section
527 organizations, Congress should consider the Snowe-Jeffords approach as a
model for requiring disclosure from all groups, regardless of how they are organized
under the tax code.

III. Policy Recommendations for Better and Fuller Public Disclosure
The decision concerning what types of organizations and activities to subject to

public disclosure is, of course, only the first step. It is important to ensure that the
disclosure regime is effective in supplying the vital information that the public
needs. In Buying Time, the Brennan Center’s study of political advertising in 1998,
we discovered that the disclosure requirements under already existing Federal Com-
munications Commission regulation are not being fully complied with. The Brennan
Center’s Policy Committee, which included academics, business leaders, and former
Congressional Representatives (John Brademas, Vic Fazio, Leon Panetta, Linda
Smith and Al Swift), made a number of recommendations for enhancing disclosure
that Congress should consider.

A fully effective system of disclosure would ensure that, a) the name of the spon-
sor of an advertisement appears clearly within the ad and that, b) basic information
about the sponsors of election advertisements is publicly available. Unfortunately,
the Brennan Center Study revealed that both of these basic pieces of information
were often hard to come by in 1998. Disclaimers, the portion of the ad that reads
‘‘Paid for by . . .,’’ are for most people the only means by which to learn who spon-
sored the ad they are seeing, but even this minimal piece of information was miss-
ing from a sizable number of ads in 1998. The sponsorship of slightly less than one
quarter of ads in the study was either missing or illegible.

One way to make the sponsorship of ads more transparent without establishing
new standards for electioneering would be to use the existing statutory authority
of the Federal Communications Commission (FCC). The FCC’s rules apply to all
noncommercial speech; their enforcement does not depend on whether an ad uses
‘‘magic words.’’ The Brennan Center’s Policy Committee recommended three sepa-
rate steps for enhancing disclosure through the FCC: 1) requiring disclaimers on ads
to be more prominent, 2) increasing access to existing information about media
buys, and 3) preventing sponsors of political ads from hiding their identities.

In regard to the first recommendation, the FCC should enforce its existing rules
on disclaimers and adopt stronger requirements for the display of sponsor informa-
tion within all political advertisements. Current FCC rules maintain that sponsor-
ship of ads with political content -whether or not they are sponsored by a candidate
-must be ‘‘identified with letters equal to or greater than four percent of the vertical
picture height’’ and must air ‘‘for not less than four seconds.’’ 47 CFR
73.1212(a)(1)(ii). This applies to all political ads, including ones that are not explic-
itly campaign-related but simply ‘‘political matter or matter involving the discussion
of a controversial issue of public importance,’’ a test that includes true issue advo-
cacy. Both the size and duration of the disclaimer could be increased, along with
controls insuring that the background does not render it illegible (i.e. no black text
on black background, white text on white background). In addition, it may be worth-
while to require that the sponsors of the ad be identified aurally as well as visually.

This should be an uncontroversial idea. There is ample precedent for requiring a
greater proportion of a commercial to be devoted to disclaimer messages. If pharma-
ceutical companies are required to provide relatively extensive messages on the po-
tential risks of their products, then certainly political advertisers should not object
to taking a few minor steps to decrease the possibility of voter confusion.
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The second recommendation put forward by the Policy Committee is to increase
access to existing information about media buys by requiring the FCC to promulgate
forms for disclosure and create a central repository for public access. For all political
ads, FCC regulations mandate that their sponsors file organizational paperwork
with the broadcast station for public inspection. The required organizational infor-
mation includes a list of the members of the group’s executive committee, board of
directors, or chief executive officers. All radio and television broadcast stations and
cable operators are required to keep this information available for public inspection
during regular business hours.

Despite these requirements, records can be sloppy and access to the data less-
than-willingly granted. The FCC could promulgate forms for disclosure and provide
a central repository (perhaps at FCC headquarters or via the web) to allow easier
access for citizens and journalists. Creating a clear process for disclosure of ad buys
through a standardized form and through requiring stations to share this informa-
tion does not represent a large change for political advertisers, who are already re-
quired to disclose their identity; it would only be part of an attempt to improve and
make more transparent this already existing process.

Creating a central repository for ad buy records would, however, be a welcome
change. The Federal Election Commission (FEC), whose ability to provide financial
information on candidates and parties to the public is widely praised, presents itself
as a model for what is possible. The FEC has also made great strides in making
information available via the Internet, something the FCC or a new data center
could also do.

The third recommendation put forward by the Policy Committee is to require full
disclosure of the true identity of sponsors of media buys by having the FCC issue
regulations or give clearer direction to television stations of what is required under
existing law. Current FCC rules require that political ads must ‘‘fully and fairly dis-
close the true identity’’ of the organization paying for the ad. If the person placing
the ad is known to be an agent for someone else, or if the station could determine
that with ‘‘reasonable diligence,’’ then the ad must disclose the identity of the actual
sponsor of the advertisement. The regulation’s scope has been substantially unex-
plored by the courts, and its constitutionality has not been ruled on. However, in
1996, the FCC found that a number of stations in Oregon failed to properly identify
ad sponsors during an anti-smoking campaign and had failed to exercise reasonable
diligence to determine the true identity of the sponsors. In that action, the ads iden-
tified ‘‘Fairness Matters to Oregonians Committee’’ as the sponsor, although the To-
bacco Institute funded, designed, and implemented the advertisements. Notably, the
FCC did not impose sanctions because the stations lacked guidance from the Com-
mission on how they were supposed to proceed in these situations. Given the pro-
liferation of groups such as these, it is more clear than ever that new rules for what
constitutes full and fair disclosure are necessary.

The FCC’s rules provide the lever to force advertisers who currently use innoc-
uous sounding names like ‘‘Citizens for Good Government’’ to fully disclose their
true identities—including contact information and the names of the group’s prin-
cipals—and require stations to exercise reasonable diligence in assembling this in-
formation. This information could be incorporated into the disclaimer within the ad
or may simply be available to those who review the station’s records of media buys.
Requiring groups running political ads to disclose basic information (for example,
a physical address, not a post office box) does not approach what groups running
independent expenditures disclose to the FEC, but it provides a minimum level of
information to citizens and journalists, who can then make more informed evalua-
tions of the claims made in the ads they see.

These two disclosure requirements—the basic organizational information and the
true identity disclosure—provide a hook for getting more information to the public
about who is sponsoring the sham issue ads. For these steps to be effective, how-
ever, the FCC must provide stations with guidance on how they are supposed to de-
termine the ‘‘true identity’’ of sponsors and what constitutes reasonable diligence
when the station doubts that the identified sponsor is the true sponsor. In addition,
the FCC must be willing to enforce these rules.

Conclusions

Congress should close the loophole that allows Section 527 organizations to evade
FECA requirements, most notably the requirements for full public disclosure of po-
litical expenditures. When moving beyond Section 527 organizations, Congress
should regulate groups based on their actions, not their tax status under the Inter-
nal Revenue Code. The Snowe-Jeffords amendment offers a viable, constitutionally-
sound model for further disclosure. Finally, the disclosure that is enacted should in-
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clude requiring disclaimers on advertisements to be more prominent, increasing
public access to existing information about media buys, and preventing sponsors of
political ads from hiding their true identities.

[An attachment is being retained in the Committee files.]

f

Chairman HOUGHTON. Mr. Makinson.

STATEMENT OF LARRY MAKINSON, EXECUTIVE DIRECTOR,
CENTER FOR RESPONSIVE POLITICS

Mr. MAKINSON. Thank you, Mr. Chairman, and Members of the
Committee. My name is Larry Makinson. I am executive director
of the Center for Responsive Politics, which is a nonprofit research
organization that monitors and analyzes campaign contributions in
Federal elections. I appreciate the opportunity to address the Com-
mittee today, and I would like to address specifically the 527s. A
little background first. The center was founded in 1983 by two
United States senators: Hugh Scott, a Republican of Pennsylvania,
and Frank Church, a Democrat of Idaho. The idea in being founded
was to look at ways to make Congress more responsive to the pub-
lic. And as a logical part of fulfilling that mandate, very early on,
we started tracking money in politics. Our first report was back in
1984 after the presidential elections.

Beginning in 1989, we have systematically monitored all
itemized contributions to Federal candidates and parties, both from
PACs and individuals. We break them down by industry and inter-
est group and we publish our findings so that anyone can see them.
We used to do them in a 1,300-page book, which I have a copy
here, called ‘‘Open Secrets.’’ we now do this on the Internet. Thank
God, I don’t have to drag that book around as much as I used to.

Now, the—Mr. Chairman, Members of the Committee, your con-
tributions, contributions to your reelection Committees are an open
book. As you well know, all contributions over $200 have to be
itemized and reported to the Federal Election Commission. The
FEC both gathers and reports that information, and any interested
citizen can now look it up on the Internet. Using the information
from the FEC, we at the Center compile full campaign finance pro-
files for every Member of Congress, all candidates for Congress and
all the leading candidates for President.

Here’s what we have on each one of you and on all your oppo-
nents in the 2000 election as well. First of all, a summary of how
much money you have taken in this election cycle, how much you
spent, how much cash you have left in the bank, how much of your
money has come from PACs, how much from individuals, how
much from your own pocket.

We also break down the contributions geographically. Anyone
can look up your profile and find out how much of your money was
collected in-State versus out-of-State. They can look up the five big-
gest metro areas to your campaign and your top ten ZIP codes.

They can also get a breakdown of your contributions by industry
and interest group. We do this both in a broad sense, through a
chart that shows all contributions in one of 13 sectors, such as
health or transportation, and a more detailed level by looking at
the top 20 industries giving to your campaign. This would show
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how much you got from, say, securities firms, insurance companies,
public employee unions, or airlines. They can also see your leading
contributors standardized and grouped by organization.

We even monitor how good a job each candidate does in fully
identifing the occupations and employers of their donors as re-
quired by Federal law. That is disclosure. With that information,
any citizen who wants to find out who is paying for your election
can do so quickly and easily.

Now, contrast that level of disclosure with the information avail-
able today on so-called 527 organizations—groups such as Repub-
licans for Clean Air, which spent an estimated $2.5 million on neg-
ative ads in New York, Ohio, and California in the days leading to
Super Tuesday and helped derail Senator McCain’s presidential
campaign.

When those ads first came out, nobody knew who Republicans for
Clean Air was. In fact, as later came out, there was no organiza-
tion. There was only a Texas billionaire named Sam Wiley and his
brother, and if Wiley hadn’t stood up and said his were the dollars
that were fueling those ads, we still would be scratching our heads
wondering where they came from.

Under the terms of section 527, Wiley didn’t have to disclose a
thing—nor does anyone else. Unlimited sums can also come from
corporations, labor unions, ideological and single-issue groups of all
political stripes, even foreign companies, governments, despots or
for that matter, the Sicilian Mafia if they had the inclination.

The fact is, if Saddam Hussein wanted to plunk $100 million into
a barrage of TV ads the final week before we pick our next Presi-
dent, he could do it. He could also fly under the radar with direct
mail pieces or prerecorded phone messages to every mailbox and
telephone in America. So could the Trial Lawyers, the Teamsters
Union, Philip Morris, the National Rifle Association, the Sierra
Club or Microsoft, all without anybody knowing where the money
came from or how much was even spent.

This has all come about through a combination of reasons. The
Federal court ruling that opened up the phenomenon of so-called
‘‘issue ads,’’ the move by the IRS to clamp down on political activi-
ties by tax-exempt organizations, and a growing desire in an age
when disclosure of contributions is improving all the time for some
donors to evade public detection. They have found the ultimate
loophole in these 527 Committees, which are seen as 100 percent
political by the IRS, and 100 percent nonpolitical by the FEC. That
legal alchemy has rendered them essentially—has rendered their
finances 100 percent invisible.

I know there has been a lot of discussion about adding other
groups beyond 527s to this. I would like to point out there is a cru-
cial difference between 527s and all the other tax-exempt groups.
527s needn’t be organizations at all. All they are is bank accounts,
secret bank accounts, whose donors can come from absolutely any-
where in the world.

Mr. Chairman, we spend hundreds of billions of dollars a year
protecting our national security, yet with this loophole we have in-
vited anyone to potentially disrupt our elections. For the cost of a
few Scud missiles, any foreign government, corporation or cartel
can pour millions of dollars into influencing our elections, and they
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can do it all legally and completely anonymously. That is as much
a danger to the republic as any brushfire war halfway around the
world. There should be no place in our American elections for se-
cret bank accounts or phantom organizations with names that
sound all-American but identities that can be anything but.

Thank you, Mr. Chairman.
Chairman HOUGHTON. Thank you very much.
[The prepared statement follows:]

Statement of Larry Makinson, Executive Director, Center for Responsive
Politics

Chairman, and members of the committee, my name is Larry Makinson. I am ex-
ecutive director of the Center for Responsive Politics, a non-partisan non-profit re-
search organization that monitors and analyzes campaign contributions in federal
elections. I appreciate the opportunity to address the committee today, and I’d like
to address my remarks particularly to those organizations operating under section
527 of the Internal Revenue code.

A little background first. The Center for Responsive Politics was founded in 1983
by two U.S. Senators—Hugh Scott, Republican of Pennsylvania, and Frank Church,
Democrat of Idaho. It was founded with the idea of looking at Congress and finding
ways to make it more responsive to the public. As part of that mandate, the Center
first examined the relationship between money and politics quite early in its history.
Our first report on the subject reviewed contribution patterns in the 1984 presi-
dential elections. Since 1989, and proceeding right up to the present, we have sys-
tematically monitored all itemized contributions to federal candidates and parties,
both from PACs and from individuals. We break them down by industry and inter-
est group, and we publish our findings so that anyone can see them. We used to
do this in a 1,300 page book called ‘‘Open Secrets’’ and published by Congressional
Quarterly. Nowadays we publish it solely on the Web, on our opensecrets.org
website.

Mr. Chairman, members of the committee, your contributions—contributions to
your reelection committees—are an open book. As you well know, all contributions
over $200 have to be itemized and reported to the Federal Election Commission. The
FEC both gathers and reports that information, and any interested citizen can now
look it up on the Internet. Using that information, we at the Center compile, and
publish on the Web, full campaign finance profiles for every member of Congress,
all candidates for Congress, and the leading contenders for President.

Here’s what we have on each one of you—and all your opponents in the 2000 elec-
tions, as well. A summary of how much money you’ve taken in this election cycle,
how much you’ve spent, how much cash you have left in the bank, and how much
of your money has come from PACs versus individuals, versus money from your own
pocket. We also break down the contributions geographically. Anyone can look up
your profile and find out how much of your money was collected in-state versus out-
of-state. They can look up the five biggest metro areas contributing to your cam-
paign, as well as your top 10 zip codes.

They can also get a breakdown of your contributions by industry and interest
group. We do this both in a broad sense, through a chart that divides all your con-
tributions into one of 13 broad sectors—such as Health or Transportation—and on
a more detailed level by looking at the top 20 industries and interest groups giving
to your campaign. This would show how much you got from, say, securities firms,
insurance companies, public employee unions, or airlines. They can also see your
leading contributors, standardized and grouped by organization. We even monitor
how good a job each candidate does in fully identifying the occupation and employ-
ers of their donors, as required by federal law.

That’s disclosure. With that information, any citizen who wants to find out who’s
paying for your election can do so, easily and quickly.

Contrast that level of disclosure with the information available today on so-called
‘‘527 organizations’’—groups like Republicans for Clean Air, which spent an esti-
mated $2.5 million on negative ads in New York, Ohio and California in the days
leading to Super Tuesday—ads that helped bring to an end the presidential cam-
paign of John McCain.

When those ads first came out, nobody knew who Republicans for Clean Air was.
In fact as later came out, there was no organization. There was only a Texas billion-
aire named Sam Wyly, and his brother. And if Wyly hadn’t stood up and said it
was his dollars that were fueling those ads, we’d still be scratching our heads won-
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dering where they came from. Under the terms of Section 527, Wyly didn’t have to
disclose a thing.

Nor does anyone else. Unlimited sums can also come from corporations, labor
unions, ideological and single-issue groups of all political stripes—even foreign com-
panies, governments, despots, or for that matter the Sicilian Mafia, if they had the
inclination. The fact is, if Saddam Hussein wanted to plunk $100 million into a bar-
rage of TV ads the final week before we pick our next president, he could do it. He
could also fly under the radar with direct mail pieces, or pre-recorded phone mes-
sages, to every mailbox and telephone in America.

So could the American Trial Lawyers Association, the Teamsters Union, Philip
Morris, the National Rifle Association, the Sierra Club, or Microsoft—all without
anybody knowing where the money came from, or how much was even spent.

This has all come about through a combination of reasons—the federal court rul-
ing that opened up the phenomenon of so-called ‘‘issue ads,’’ the move by the IRS
to clamp down on political activities by tax-exempt organizations, and a growing de-
sire—in an age when disclosure of contributions is improving all the time—for some
donors to evade public detection.

They have found the ultimate loophole in these 527 committees, which are seen
as 100% political by the IRS, and 100% non-political by the FEC. This legal alchemy
has effectively rendered their finances 100% invisible.

I know there’s been much discussion lately about expanding this legislation to in-
clude not simply 527’s, but to require disclosure of other tax-exempt organizations
attempting to influence elections as well. The one thing I would point out, however,
is that there’s a difference—a crucial difference—between 527s and all the other
tax-exempt groups.

As ‘‘Republicans for Clean Air’’ has all too clearly demonstrated, a 527 needn’t be
an organization at all. All it is is a bank account. A secret bank account, whose do-
nors can come from absolutely anywhere in the world.

Mr. Chairman, we spend hundreds of billions of dollars a year protecting our na-
tional security, yet with this loophole we have invited anyone in to potentially dis-
rupt our elections. For the cost of a few Scud missiles, any foreign government, cor-
poration, or cartel could pour millions of dollars into influencing our elections. They
could do it legally and completely anonymously.

That’s as much a danger to this republic as any brushfire war halfway around
the world. I’m glad it’s getting attention here in Congress, and I hope you’ll shut
this loophole down as quickly as possible. There should be no place in our American
elections for secret bank accounts or phantom organizations with names that sound
all-American, but identities that could be anything but.

Thank you, and I’d be happy to answer any questions you may have.

f

Chairman HOUGHTON. Ms. Hill.

STATEMENT OF FRANCES R. HILL, PROFESSOR, UNIVERSITY
OF MIAMI, SCHOOL OF LAW

Ms. HILL. Thank you, Mr. Chairman. I am Frances Hill. Iam a
professor at the University of Miami School of Law. My testimony
today does not represent the views, if any, of the University of
Miami on these topics. I appreciate the opportunity to be here
today.

The intense focus on the right of contributors that dominates cur-
rent debates, both academic and legislative, over campaign finance
reform threatens to obscure the consideration of the rights of voters
as participants in campaigns and elections. Elections are held so
that citizens can exercise their sovereign authority to choose their
elected representatives. governments chosen in elections are legiti-
mate and effective to the extent that citizens have confidence that
their choices matter. I am here today to urge you to remember the
voters by ensuring that the voters have the information that they
require.
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You have heard much today about the secrecy of the new section
527 organizations and about how that secrecy occurs. I would like
to make four points about the potential consequences of allowing
the section 527 stealth funds to go unchecked:

One, they intend to obscure and confuse the voters by providing
information under innocuous-sounding names. This is not anony-
mous political speech. This is pseudonymous political speech in the
name of another, and it does not serve the interest of informing the
voters.

Two, the new section 527 stealth funds may well suck money, ox-
ygen, and legitimacy, in fact, out of the old section 527 organiza-
tions, the political parties and the candidate Committees. It is in-
teresting to me that many national political leaders of both parties
now do not seem to feel that working through their own campaign
Committees and their own political parties is sufficient, and they
need to affiliate themselves loosely or closely, as the case may be,
with secret bank accounts that the voters know nothing of.

Three, the secrecy of the stealth funds fuels public concern that
powerful national political leaders are using them to levy a toll
charge for access to the legislative process. This is what the econo-
mists have called ‘‘rent seeking.’’ Congress should have a strong in-
centive to blunt this perception by meaningful disclosure.

Four, it appears technically possible, some of the money collected
in these secret bank accounts to private individuals for their pri-
vate uses although I doubt that this is in the mind of anyone in-
volved with new section 527 organizations. It would appear that
the ethics rules of the House and the Senate would prevent current
Members engaging in this practice, but I urge Congress to deter-
mine whether such transfers are possible, to take steps to ensure
that this practice is not possible, and to assure the American peo-
ple that the new 527 organizations are not slush funds for the per-
sonal use of Members.

Disclosure seems to me an adequate remedy for all of these prob-
lems, and I think that Mr. Doggett’s bill, among others, provides
a workable disclosure system, well adapted to the reality of the
new section 527 organizations.

Let us be clear. These organizations are already disclosing to the
candidates or parties or caucuses whom they wish to support. Only
the voters do not know where the money is coming from and why
it is being contrituted. Since we already have selective disclosure,
we should extend disclosure to include the voters.

The current debate over whether we should deal with the section
527s alone, or with other organizations, is a worthy debate, but it
should not be a debate that allows us to say, since we cannot be
perfect, we are going to allow these truly unusual secret checking
accounts to play a role in our elections. Section 501(c)(4), (5), and
(6) organizations have other purposes and already disclose a great
deal. In the future, you may certainly wish to consider fuller disclo-
sure by them, as well; but now I would urge you to remember the
voters in this election cycle and to enact legislation that discloses
the existence and the contributors to the new 527 stealth funds.

Thank you.
Chairman HOUGHTON. Thanks very much.
[The prepared statement follows:]
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1 Frances R. Hill, Probing the Limits of Section 527 to Design a New Campaign Finance Vehi-
cle, Tax Notes (January 19, 2000) and 26 Exempt Organization Tax Review 205 (November
1999).

Statement of Frances R. Hill, Professor, University of Miami School of Law
I am a professor of law at the University of Miami School of Law. My academic

research deals in substantial part with tax exempt organizations and with their po-
litical activities. The views expressed in this testimony are based on my research
and do not reflect the views of the University of Miami or of any client. None of
this research has been supported by federal government grants or contracts.

I support enactment of disclosure requirements applicable to certain structures
claiming exemption from taxation under section 527 of the Internal Revenue Code
of 1986, as amended (the ‘‘Code’’). In my view, disclosure requirements are nec-
essary to provide voters with information relevant to their voting decisions. My tes-
timony will discuss the legal basis of the new section 527 organizations, the reasons
for disclosure, and the distinctions between the appropriate disclosure rules for new
section 527 organizations and certain organizations treated as exempt from taxation
under section 501(c).

I. Structure of the New Section 527 Organizations
Section 527 was enacted to resolve tax uncertainty relating to the taxation of po-

litical contributions. It protected candidates from inclusion of political contributions
in their personal gross income and also provided that political contributions would
be taxed if they were not used for exempt activities but had been used to earn in-
vestment income. For purposes of section 527, exempt function is defined as ‘‘the
function of influencing or attempting to influence the selection, nomination, election
or appointment of an individual to any federal, state, or local public office of office
in a political organization, or the election of presidential or vice-presidential elec-
tors, whether or not such individual or electors are selected, nominated, elected or
appointed.’’ Section 527(e)(2). The organizations that were covered by section 527
were political parties, candidate committees, and separate segregated funds, more
commonly know as political action committees (‘‘;PACs’’).

Section 527 political organizations are not required to apply for recognition of ex-
empt status or to file annual information returns. They file a tax return on Form
1120–POL only if they have investment income and use their income for expendi-
tures inconsistent with purposes set forth in section 527(e)(2). Form 1120–POL is
a corporate return that cannot be disclosed to the public.

Recently, section 527 has been used as the statutory basis for ‘‘new section 527
organizations,’’ which might more descriptively be called ‘‘stealth funds.1 These new
structures exist at the intersection of the Code and the Federal Election Campaign
Act (the ‘‘FECA’’) and exploit the ambiguities of each to create a structure that can
collect and distribute unlimited amounts of money from any donor, foreign or do-
mestic, in total secrecy.

These ‘‘new section 527 organizations’’ or ‘‘stealth funds’’ are exempt from taxation
under section 527 because their sole purpose is to influence electoral outcomes with-
in the meaning of section 527(e)(2). The Internal Revenue Service (the ‘‘IRS’’) has
issued four private letter rulings showing how organizations qualify for exempt sta-
tus under section 527. Priv. Ltr. Rul. 9652026 (December 27, 1996); Priv. Ltr. Rul.
9725036 (June 20, 1997); Priv. Ltr. Rul. 9808037 (November 21, 1997); and Priv.
Ltr. Rul. 199925051 (March 29, 1999). These rulings were sought by the new section
527 organizations and their issuance does not suggest that the new section 527 or-
ganizations are required to apply for recognition of exemption. These private letter
rulings suggest that it is apparently sufficient to represent to the IRS that the orga-
nization intends its political communication influence electoral outcomes. Other fac-
tors such as the expert opinion of a political scientist that the organization’s commu-
nications or other activities could affect electoral outcomes might also be sufficient.
Certain of these organizations described their materials as ‘‘politically biased’’ and
used such asserted bias as support for their claim that they were organized for the
purpose of influencing electoral outcomes under section 527. In sum, it appears to
be quite simple to choose to satisfy the requirements for exemption under section
527. Like all other section 527 organizations, the new section 527 organizations are
not required to file annual information returns. If they do file a Form 1120–POL,
which most will presumably be able to avoid, this form cannot be disclosed to the
public and, in any case, contains little information. Unless a new section 527 organi-
zation files a Form 1120–POL, the IRS has no way of learning of the existence of
these organizations.
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At the same time, the new section 527 organizations claim that they are not re-
quired to disclose their existence or their sources or uses of funds to the Federal
Election Commission (‘‘;FEC’’) because they do not engage in express advocacy, do
not coordinate their activities with a candidate, and are not themselves political
committees. Each of these issues is subject to substantial uncertainty under current
law. The application of current election law to the new section 527 organizations re-
mains to be addressed by the FEC. In this state of indeterminacy, the new section
527 organizations are not subject to FEC limitations or disclosure requirements.

If a stealth fund uses its money to influence an election without engaging in the
type of express advocacy or coordination that causes its expenditures to be charac-
terized as contributions or independent expenditures within the meaning of the
FECA, these stealth funds are not subject to the FECA limitations on the identity
of contributors or the amount of contributions. Foreign source funds in unlimited
amounts could be received without becoming subject to taxation or to disclosure to
the FEC or to the public. Corporate treasury funds, union treasury funds, and un-
limited individual contributions could also be received without taxation and without
disclosure to the FEC and the public.

The new section 527 organizations need not be organizations in any conventional
sense. There is no requirement that they incorporate under state law or that they
have members. A stealth fund may be simply a checking account with a separate
taxpayer identification number. That checking account need have only one source
of funds.

II. Reasons for Using New Section 527 Organizations
The primary reason for using a new section 527 organization is to avoid both tax-

ation and the limitations and disclosure requirements of the FECA when collecting
or making very large contributions to influence electoral outcomes. These structures
seem to be chosen by wealthy individuals, powerful national political leaders, and
by certain advocacy organizations exempt under section 501(c). It is unclear whether
corporations or labor unions or foreign persons are establishing their own new sec-
tion 527 organizations or simply funding stealth funds established by others. These
persons have several other alternatives for making their views known to the public,
but none of these alternatives provides the same degree of secrecy as do the new
section 527 organizations. Considering the available alternatives underscores the
importance of the stealth element of the new section 527 organizations. The Su-
preme Court held in Regan v. Taxation with Representation, 461 U.S. 540 (1983)
in upholding the limits on lobbying by section 501(c)(3) organizations that the rights
of speech and association did not require that every type of organization be avail-
able for all purposes, only that some reasonable organizational form be available.

A candidate for public office may organize a principal campaign committee and
as many other political committees as he or she wishes. In addition, political parties
may raise money for candidates. All of these organizations are political committees
subject to the limitations and disclosure requirements of the FECA.

An individual who has already reached his or her contribution limitation could
contribute unlimited amounts of soft money to a political party, but this amount
would be disclosed under the FECA because the recipient organization is a political
committee.

A corporation or a labor union or a trade association cannot use its treasury funds
for hard money contributions or independent expenditures, but each can organize
a separate segregated fund under section 527(f)(3). These section 527(f)(3) PACs are
subject to FEC disclosure. In addition, a corporation or a labor union or a trade as-
sociation can use its treasury funds for soft money contributions to political parties,
but these soft money contributions are also subject to disclosure to the FEC and to
the public.

There are many structures for political speech funded with disclosed funds. New
section 527 organizations are distinctive and, to some, particularly desirable, be-
cause they provide a structure for political speech with undisclosed funds.

III. Consequences of the New Section 527 Organizations
The new section 527 organizations serve the interests of those who want addi-

tional scope for influencing electoral outcomes without revealing their roles to the
voters, including powerful political leaders who choose to work outside their own po-
litical parties.

There are several consequences of the use of new section 527 organizations that
would not appear to be beneficial under standard concepts of democratic participa-
tion and representation. The primary problem is the lack of information to the vot-
ers. Voters have a legitimate interest in information about the source of the funds
for organizations established for the sole purpose of influencing elections, and gov-
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ernment has a duty to ensure that voters receive the information they need to
evaluate political communications in making their voting decisions. New section 527
organizations engage not simply in anonymous speech but in pseudonymous speech.
There has been no determination by the courts on anonymous speech in political
campaigns. If a political communication is identified as having been paid for and
reflecting the views of ‘‘anonymous,’’ the voters are told that the funder does not
wish to be identified publicly with the views and may draw their own conclusions.
If a political communication is identified as coming from a group with an innocuous
or even patriotic and virtuous name, voters have no way of knowing that the com-
munication is from the secret contributor now recast as an organization. The issue
is not one of prohibiting the speech but one of giving voters information about the
speaker when the organization is the alter ego of a funder or a conduit for the
money and views of another.

The second problem is the potential competition for contributions between the
new section 527 organizations and political parties. While there is no reason to
think that total contributions are fixed or that there is a zero-sum relationship be-
tween political parties and new section 527 organizations, there is also no reason
to assume that political money is unlimited. Political parties disclose their contribu-
tors. Even more importantly, political parties represent voters and express their
preferences on a broad range of issues. New section 527 organizations may rep-
resent only a narrow concern of one contributor. The point is not to articulate posi-
tions that will build public support but to induce gratitude in candidates who ben-
efit from the expenditures with a view to eventual legislative support. The new sec-
tion 527 organizations might well weaken political parties in their public aspect rel-
ative to the new section 527 organizations. The 2000 general election may well be-
come a contest between the old section 527 structures, the political parties and the
candidate committees, and the new section 527 stealth funds.

The third problem is the potential impact on the legislative process. Certain of
the stealth funds appear to be linked with members of Congress. The danger is that
the stealth funds can be used for what economists term ‘‘rent seeking.’’ 2 Indeed, the
total secrecy of the new section 527 organizations makes them a potentially useful
structure for collecting the proceeds of rent extraction. Any powerful national leader
could organize several new section 527 organizations for this purpose. The money
so collected could be used to influence electoral outcomes or to threaten to influence
electoral outcomes. This would include funding primary opponents for the purpose
of defeating nettlesome Congressional colleagues within the member’s own party.
Whether any such transactions have yet occurred cannot be determined when even
the existence of the new section 527 organizations is unknowable. Permitting cer-
tain political leaders to amass private warchests with no disclosure and no account-
ability in the use of the funds raises this possibility. In the worst case, such uses
of new section 527 stealth funds would interfere with the relationship between other
members of Congress and the people who support them with disclosed contributions
and with their votes. Interposing those leaders controlling the most successful new
section 527 organizations between other members of Congress and their constituents
calls for a redefinition of representation in ways that appear inconsistent with cit-
izen sovereignty.

The fourth potential problem is that the funds collected in new section 527 organi-
zations appear to be transferable to candidates for private use, at least once they
leave office, or to other private persons for their private use. Congress has deter-
mined that any money left in official campaign committees may no longer be con-
verted to personal use upon the payment of appropriate taxes, which the law pre-
viously permitted. To the extent that the new section 527 organizations now provide
a means of again taking money for eventual personal use, this would appear incon-
sistent with the prior reform. This possibility is an example of the unintended con-
sequences of the new section 527 organizations. I urge Congress to determine
whether this apparent technical possibility is indeed a possibility and, if it is, to
take immediate action to eliminate it and to enact a disclosure system allowing the
American people to have complete confidence that it has been eliminated.

IV. Disclosure Remedies for the Problems Posed by the New Section 527 Organiza-
tions

Disclosure is an appropriate remedy for the problems posed by the new section
527 organizations. Disclosure remedies raise questions regarding what information
should be disclosed to whom on what schedule and with what consequences in the
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event of noncompliance. In the case of the new section 527 organizations, the min-
imum goal of disclosure should be to provide the public at least as much information
as is provided with respect to the sources and uses of soft money.

The first step is to require disclosure of the formation and continued existence of
new section 527 organizations. In addition, disclosure of the persons who formed the
organization and who are responsible for its continued operation should be disclosed.
These disclosure requirements should be stated in terms that take account of the
informal structures of at least some of the stealth funds. Statutory references to
boards of directors or particular roles associated with organizations with more for-
mal structures under state law would limit the scope of the provision.

Disclosure of contributors and the amount of their contributions is vital to any
meaningful disclosure provision. This is information that is already disclosed with
respect to soft money. There is no distinction between soft money and the funds col-
lected by the new section 527 organizations for the sole exempt purpose of influ-
encing electoral outcomes as provided in section 527(e)(2) that would support the
continued nondisclosure of the contributors to the new section 527 organizations.

Disclosure requires an effective anti-conduit provision to prevent the use of mul-
tiple intermediary organizations to defeat disclosure. The principle should be that
all the intermediaries that do not report to the FEC should be disclosed and contrib-
utors to them should be disclosed.

Disclosure of the contributors and the amount of their contributions is unlikely
to be unduly burdensome. While little is known about the contributors to the new
section 527 organizations, those that have come to light have been campaign finance
structures for collecting a limited number of very large contributions. Indeed, col-
lecting very large amounts is seen as more efficient with lower transaction costs
than collecting money from ordinary American voters in amounts they might be able
to afford to contribute.

Disclosure of the expenditures of the new section 527 organizations is also a nec-
essary part of any meaningful disclosure remedy. This information gives the voters
additional information about the entity and the contributors. It also provides infor-
mation about the funding of political communications by other organizations. The
use of multiple intermediary organizations has become quite common in campaign
finance and the public deserves to have information about the ultimate sources of
the funding of political communications.

Disclosure to the IRS is appropriate since the new section 527 organizations base
their structures on section 527 of the Code and because these structures enjoy the
benefits of exemption from taxation. The IRS has a duty to the public to ensure that
exemption from taxation is appropriate and that structures that claim exemption
are operating in a manner consistent with the statutory requirements. The Joint
Committee on Taxation has issued a report on disclosure with respect to various
types of exempt organizations. See, Joint Committee of Taxation, Study of Present-
Law Taxpayer Confidentiality and Disclosure Provisions as Required by Section
3802 of the Internal Revenue Service Restructuring and Reform Act of 1998: Volume
II: Study of Disclosure Provisions Relating to Tax-Exempt Organizations (JCS–1–
00)(January 28, 2000) and has called for increased disclosure in certain areas and
for consideration of increased disclosure in other areas, including the new section
527 organizations.

The timing of disclosure is more difficult in the case of electoral disclosure than
in the case of ordinary filing of a tax return or an information return. An election
fixes the last date on which the information is of immediate use to the public, and
the benefits to the public are the primary reason for any disclosure requirement.
Disclosure to the public without delay is a foundation of a meaningful disclosure re-
gime.

Finally, appropriate sanctions must apply in the event of noncompliance. These
sanctions should exceed a mere cost of doing business and serve as a disincentive
to noncompliance.

I believe that HR 4168 sets forth a workable disclosure regime adapted to the re-
alities of the new section 527 organizations.
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V. Electoral Roles of Other Exempt Organizations
Section 501(c)(4) social welfare organizations, section 501(c)(5) labor unions, and

section 501(c)(6) trade associations may also function as means of collecting and de-
ploying undisclosed political money. In the 1996 campaign certain section 501(c)(4)
organizations appear to have played this role.

Each of these organizations can be distinguished from the new section 527 organi-
zations. The most obvious difference is that these organizations are required to file
for recognition of exemption and each files an annual information return that must
be disclosed to members of the public upon request. Another important difference
is that each of these organization is granted exemption for a purpose other than in-
fluencing electoral outcomes and this exempt purpose must be the organization’s
primary purpose. Yet another difference is that section 501(c)(5) labor organizations
and section 501(c)(6) trade associations have members. These organizations are sup-
ported primarily by dues paid by their members and the identity of their members
can be determined from their exempt purpose and from their publicly disclosed in-
formation. None of these organizations is a stealth organization in the same manner
as are the new section 527 organizations.

At the same time, these organizations are characterized by a certain degree of or-
ganizational opacity that makes them useful for collecting political money and serv-
ing as the alter egos of large contributors or a conduits for contributions earmarked
for political use. Like the new section 527 organizations, section 501(c)(4) organiza-
tions may collect unlimited amounts of money from any contributors, whether do-
mestic or foreign, including money from political parties or, indeed, from new sec-
tion 527 organizations. Information on categories of expenditures is included on the
annual information returns of section 501(c)(4) organizations, but this information
does not identify the recipients of transferred funds.

Section 501(c)(4) organization may engage in a certain amount of activity that is
characterized as ‘‘participation or intervention’’ in a political campaign, the kind of
activity that would jeopardize the exempt status of section 501(c)(3) organizations,
but this may not be the organization’s primary activity. Section 527(f)(1) provides
that a section 501(c)(4) organization or other section 501(c) organization that en-
gages in section 527 (e)(2) activities is subject to the tax levied on the investment
income of section 527 organizations. This tax is likely to be minimal in most cases.

Even though section 501(c)(4) organizations that engage in section 527(e)(2) activi-
ties are subject to tax, section 501(c)(4) organizations are not subject to any of the
disclosure requirements that apply under the FECA. Because the section 501(c)(4)
organization reports its section 527(e)(2) activities on Form 1120–POL, this informa-
tion may not be disclosed to the public. In any event, it is likely that few section
501(c)(4) organizations file a Form 1120–POL. It is likely that most section 501(c)(4)
organizations take the position that their activities are educational activities not un-
dertaken to influence electoral outcomes within the meaning of section 527(e)(2). Be-
cause the IRS has based qualification for exemption under section 527 on the orga-
nization’s statements regarding its intent to influence elections, structures engaging
in identical activities in practice have the choice of claiming exemption under sec-
tion 501(c)(4) or section 527. If they claim exemption under section 501(c)(4), they
will claim that their activities are educational and if they claim exemption under
section 527 they will claim that they intend that their activities influence electoral
outcomes within the meaning of section 527(e)(2).

One difference between section 527 organizations and section 501(c)(4) organiza-
tions is that contributions to section 501(c)(4) organizations appear to be subject to
the gift tax under section 2501(a)(5). The possibility of the imposition of the gift tax
has meant that section 501(c)(4) organizations are less attractive for large contribu-
tors who could become liable to substantial amounts of gift tax. The new section 527
organizations offer an alternative that is not subject to the gift tax and that at the
same provides an even greater degree of organizational opacity than do section
501(c)(4) organizations which are subject to the section 6033 filing requirements and
the section 6104 public disclosure requirements.

Section 501(c) organizations already provide substantial amounts of information
to the IRS and to the public. They are not required to disclose their members or
their contributors to the public or to the government. However, there is no absolute
prohibition on disclosure of contributors. Indeed, certain section 501(c)(4) organiza-
tions which are granted an exception from treatment as corporations prohibited
from using their treasury funds for campaign activities are required to disclose cer-
tain information relating to contributors and expenditures to the FEC. These section
501(c)(4) organizations are permitted to use their treasury funds for direct campaign
activities under FEC v. Massachusetts Citizens for Life, 479 U.S. 238 (1986) . The
Supreme Court made no exceptions to the disclosure requirements for these organi-
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zations. Regulations under the FECA require that they comply with disclosure re-
quirements. 11 CFR 114.10 and 11 CFR 109.

It would, in my view, be appropriate to require that section 501(c)(4) social wel-
fare organizations, section 501(c)(5) labor unions, and section 501(c)(6) trade associa-
tions disclose their substantial contributors and the amount of their contributions
to the IRS and to the public. Disclosure of substantial contributors would provide
information on sources of funding other than membership dues or the ordinary con-
tributions from ordinary Americans who associate together for such organizations’
exempt purposes.

Rules focused on substantial contributors find precedent in existing law applicable
to exempt organizations. Section 4958 already requires disclosure of substantial con-
tributors in the case of section 501(c)(4) organizations in certain circumstances. Sec-
tion 4941 imposes special rules on private foundations in dealings with substantial
contributors.

Disclosure of substantial contributors would provide information to the public on
persons whose financial contributions might be sufficient to shape the political posi-
tions of the organization. Disclosure would also prevent abuse of exemption and of
exempt organizations as alter egos or as conduits serving private interests and not
the public interests for which exemption was granted.

All section 501(c) organizations already provide information on their annual infor-
mation returns on their expenditures. They should be required to disclose their ex-
penditures of any amounts that would qualify as section 527(e)(2) expenditures on
the same terms and on the same schedule that section 527 organizations are re-
quired to report. Section 527(f)(1) makes section 527 applicable to such organiza-
tions under current law.

Any distributions to other section 501(c) or section 527 organizations should be
disclosed to the public. Transfers of funds among entities is part of the challenge
to voters in evaluating political communications. Such transfers make it unclear
whether organizations are speaking in an organizational voice or in the voice of a
substantial contributor. Transfers among organizations compound the difficulty for
voters.

VI. Conclusions
The intense focus on the rights of contributors that dominates current debate over

campaign finance reform threatens to obscure consideration of the rights of voters
as participants in campaigns and elections. Elections are held so that citizens can
exercise their sovereign authority to choose their elected representatives. Govern-
ments chosen in elections are legitimate and effective to the extent that citizens
have confidence that their choices matter. Disclosure is one element in ensuring
that the rights and duties of voters are respected and that the political system re-
flects the well-informed and well-considered choices of a free and sovereign people.
Voters, not just contributors, have rights and disclosure helps protect those rights.

The new section 527 organizations represent a direct threat to the rights of voters.
Pseudonymous speech makes it impossible for citizens to evaluate communications
and thereby inhibits political discourse. Voters have a right to know who is speaking
and to evaluate the communication as they see fit. They may ignore or discount the
information, but they should not be denied such information. I urge Congress to re-
member the voters in its deliberations on disclosure and other campaign finance
issues.

f

Chairman HOUGHTON. Mr. Potter—by the way, let me say, we
are going to try to keep this thing going. At the end of this vote,
I will try to go over and vote—and vote for the next one and come
back; and in the meantime, Mr. Portman is coming back. So we
will have sort of a sliding show, but we are trying to keep it going
to help you with your time.

Thanks.

VerDate 20-JUL-2000 16:17 Apr 30, 2001 Jkt 060010 PO 00000 Frm 00084 Fmt 6633 Sfmt 6602 K:\HEARINGS\68223.TXT WAYS3 PsN: WAYS3



81

STATEMENT OF HON. TREVOR POTTER, SENIOR FELLOW,
BROOKINGS INSTITUTION; AND PARTNER, WILEY, REIN &
FIELDING (FORMER COMMISSIONER, AND FORMER CHAIR-
MAN, FEDERAL ELECTION CAMPAIGN)
Mr. POTTER. Thank you, Mr. Chairman. Particularly in view of

that, I will attempt to be brief. I have written testimony and would
ask permission to submit that for the record. I am speaking today,
representing myself as a lawyer in private practice, but not speak-
ing on behalf of any of my clients, or my firm’s clients.

I want to commend the Committee for taking a look at this issue.
Disclosure in Federal elections is an increasingly important issue
and a problem. The problem comes about, as you have heard today,
both because of the accidental treatment really of 527s and because
there has been a movement of Federal election funds out of polit-
ical Committees that reported to the FEC and into these other or-
ganizations, whether they are 527s or other types that exist on the
edges of Federal election law, influence Federal elections, and do
not report or disclose.

The principal thrust of my testimony today as explained in some
length in my written submission is that disclosure is constitutional.
The Supreme Court in the Buckley case said that Congress did it
wrong, that Congress used vague language—‘‘for the purpose of in-
fluencing;’’— and the Court said nobody is going to know what that
means, and it is not fair to have potential criminal liability when
you cannot tell, looking at the statute, whether your activity is cov-
ered or not.

As a result, the Supreme Court said since Congress wrote some-
thing that nobody can figure out, we are going to write a more pre-
cise definition. That is not the only definition that could be adopt-
ed. It is the one the court chose then in the absence of anything
else from Congress.

So my message to you today is that you can adopt, I believe, a
broader definition of Federal political activity involving Federal
candidates, and you can require disclosure of that activity. You
have to be careful when you do it that that is not so vague or so
overly broad that the Court says it goes too far, but I think you
can go further than you have to date.

There are three reasons that the Court said it is permissible to
allow disclosure of Federal activity, and these are from the Buckley
case, but they apply equally well to many of the issues you have
before you now.

First, the Court recognized that providing the electorate with in-
formation in order for the electorate to evaluate those seeking Fed-
eral office is important. The Court said the disclosure allows voters
to place each candidate on the political spectrum more precisely
than is often possible merely on the basis of party labels and cam-
paign speeches. So you have the Court saying the information con-
veyed by who is communicating is actually important.

Second, the Court said you deter actual corruption with disclo-
sure and they said a public armed with information about ‘‘a can-
didate’s most generous supporters is better able to detect any post-
election special favors that may be given in return.’’ This is true
whether this is activity by a 527 or a direct contribution to a can-
didate.
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Finally, the Court said that disclosure is useful in deterring and
detecting violations. Public access to recordkeeping and who is
spending enables people to figure out whether the campaign fi-
nance laws are being followed.

I would have a couple of specific suggestions for you. They are
also outlined in my testimony as you look at a disclosure system.

First, it is important that you be crystal clear what speech is cov-
ered and what is not. That is why I think a bright-line test, such
as the name or likeness of a Federal candidate, is important.

Second, it is important under the NAACP, the Alabama case,
that you provide some out or exemption for people who would have
a serious threat of reprisal. The Supreme Court has effectively
done that in the Socialist Workers Party case for the Federal elec-
tion laws, and you should do it here.

Third, I think it is important that you limit disclosure to however
you define major funders, using either a dollar minimum or a per-
centage of the organization’s total budget. The tax laws, through
the 1990s, already require disclosure of people who contribute
$5,000 or more. Congressman Castle’s bill talks about $1,000.

I would urge you not to go down to either all contributors or even
the Federal election campaign Act’s $200 contributor, because I
don’t think you need that to get at what you are looking for, which
is who is actually financing these communications. It is very useful
to limit the reach of the disclosure provisions to a period close to
an election, whatever number of days you set.

I think it is also useful to limit disclosure to communications
that are communicated broadly to the general public, either
through radio and television or mass mailings. I would note in the
McIntyre case, which is sometimes cited as a change in the Su-
preme Court jurisprudence, they were not dealing with communica-
tions that were televised or distributed through mass mailings.

It is important that the disclosure provisions be easy to admin-
ister, and finally, I would suggest that you would want to incor-
porate an exemption for news media activity, as the Federal elec-
tion law does.

Thank you.
Mr. PORTMAN [presiding]. Thank you, Mr. Potter.
[The prepared statement follows:]

Statement of Hon. Trevor Potter, Senior Fellow, Brookings Institution; and
Partner, Wiley, Rein & Fielding (former Commissioner, and former Chair-
man, Federal Election Commission)
Mr. Chairman, and Members of the Subcommittee:
Thank you for your invitation to appear today. I am a lawyer in private practice,

and regularly speak, write and teach on election law issues. I have served as a Com-
missioner of the Federal Election Commission. My testimony today is mine alone,
and is not offered on behalf of anyone else, including any client of my law firm’s.

This testimony will first discuss the issue of candidate-specific activity by Section
527 political organizations which are not registered and disclosing their activities
and donors to the public through any federal, state or local campaign finance agen-
cy. Then, it will discuss the suggestion that certain Section 501(c) organizations be
required to disclose their federal candidate-specific political activities and, to some
extent, their donors. It then notes the existence of not for profit and for profit busi-
ness entities without Section 501(c) status, and the implications this has for disclo-
sure policy. Finally, my testimony will review the constitutional and statutory con-
struction issues that by necessity guide any legislation in this area. It is my hope
in this final section of my testimony to offer guidance to the Committee that may
be helpful as it considers potential legislation in this area.
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I. Section 527 Organizations
Section 527 of the tax code grants an exemption from income tax to organizations

formed for the explicit purpose of influencing elections (whether federal, state or
local) and nominations for federal office. Their is no application procedure for quali-
fication or recognition (unlike other tax exempt entities). This is because entities
qualifying were assumed to be almost exclusively federal or state candidate commit-
tees, party committees, and PACs, all of which are already registered and reporting
with a campaign finance disclosure agency. Section 527 was enacted specifically be-
cause these organizations wanted a clear statutory statement that political contribu-
tions to political committees, used for political purposes, were not taxable as income
to those entities.

Since the 1970s, however, regulatory interpretation and constitutional law, begin-
ning with the Buckley v. Valeo case, (424 U.S. 1, 1976) have combined to create a
new category of political speech and activity—communications intended to influence
federal elections, using every device known to modern advertising to exert such in-
fluence—but which do not ‘‘expressly advocate the election or defeat of a federal can-
didate.’’ It has become a widely held view, supported by many legal practitioners,
that groups organized for the sole purpose of influencing federal elections, and en-
gaging solely in speech attacking or praising specific federal candidates—sometimes
without even the pretense of an ‘‘issue’’ except the qualifications of a candidate to
hold office—are not engaged in federal political activity requiring registration and
reporting of these expenditures, and adherence to the ban on corporate, labor, and
foreign money in federal elections.

This interpretation presents an increasingly apparent gap between the coverage
of the federal election laws and the terms of Section 527 of the tax code. Thus, orga-
nizations attempt to avoid the disclosure provisions and limits of the federal election
laws by carefully refraining from ‘‘expressly advocating the election or defeat’’ of a
candidate, while still claiming to qualify as a ‘‘political organization’’ that exists to
‘‘influence federal elections’’ and is therefore exempt from federal income tax under
Section 527 of the tax code. This is the origination of the suddenly famous ‘‘stealth
PACs.’’

The appeal of 527’s to donors and political activists is easy to understand, though
also the result of some coincidental events. Contributions to ‘‘stealth 527s’’ are not
disclosed to the IRS or otherwise made public (because Congress didn’t require them
to be, assuming that they were already reporting elsewhere) and are not disclosed
to the FEC because the organizations are not registered political committees. Con-
tributions to 527 organizations are specifically exempt from the federal gift tax,
whereas tax lawyers do not agree whether their is a similar exemption for gifts to
501(c)(4)s. Section 527 organizations can exist for the sole purpose of influencing
federal elections, whereas 501(c) organizations must show some other non-political
principal purpose. There is not an IRS approval process for creation of a 527, while
501(c)(3) and (c)(4) organizations can take months—or years—seeking approval. If
the IRS thinks a 501(c) applicant is ‘‘too political’’ it will deny the application. All
of these constitute good reasons for persons or groups seeking to engage in undis-
closed political speech to choose the Section 527 form.

The problem, of course, is that all of these perceived advantages are the con-
sequences of an unintended misconnection of federal tax and election laws. These
laws were written by different Congressional committees, for different purposes, and
are administered by different federal agencies with different administrative prior-
ities. As a result, the existence of 527s engaged in candidate-related political activity
but not registered and reporting anywhere as political committees is accidental,
rather than the result of Congressional policy. Now that the results of this acci-
dental chain of consequences is obvious to all, Congress has an opportunity to decide
on an appropriate disclosure policy for these entities.

II. Section 501(c) Organizations
Mr. Chairman, you have made it clear that you would like testimony on the inclu-

sion of Section 501(c) organizations in any political disclosure system. While I am
not a tax lawyer, I have had experience with a variety of 501(c) organizations from
an election law perspective. Therefore, I will respond to your request to discuss in
general terms these organization’s possible inclusion in a political communication
disclosure system.

Since Section 501(c)(3) organizations are statutorily prohibited from intervening
in federal elections, there would appear to be no reason to include their communica-
tions to the general public in such a disclosure system. Section 501(c)(4), (5), and
(6) organizations (social welfare, labor unions, and trade associations) however, are
all permitted by their tax status to engage in candidate-specific political communica-
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tions, and many do so during the course of elections. It seems reasonable to require
them to identify their larger expenditures for public communications, and to require
that their names appear on the communications so that voters know the organiza-
tional source of the public communications.

The more difficult question is whether such organizations should be required to
identify the names of some or all of their donors who have financed such public com-
munications. The difficulty arises because by definition these organizations’ prin-
ciple purpose is not to conduct election activities (or they would qualify under Sec-
tion 527, not 501(c)), and therefore they may have many donors who are not intend-
ing to engage in political speech. Further, since the organizations principle purpose
may be focused on issues of a controversial and perhaps unpopular nature, there
is a real risk to chilling these organizations and the contributions they receive from
supporters if any disclosure system is not carefully thought out and hedged with
safeguards. Such chilling would, of course, have serious constitutional implications.

For these reasons, I would urge the Committee to narrowly tailor any disclosure
by 501(c)s. One such approach is to allow effected 501(c) groups to establish sepa-
rate accounts which would pay for political advertising, and the contributors to
which would be disclosed (as opposed to the contributors to the parent organization).
This approach, commonly called Snowe Jeffords after legislation which passed the
Senate in the last Congress, may be useful to this committee.

Another approach would be to except entirely or largely from donor disclosure
those organizations so large and publicly supported that their names alone convey
sufficient information about the message and interests of their funders. The Sierra
Club and the National Rifle Association in the issue sphere, along with the Cham-
ber of Commerce and the AFL–CIO in the business and labor sphere, come to mind
in this regard: the general public understands the perspective they bring to the elec-
tion contest, and their names alone should provide voters with sufficient disclosure
of the interests they represent. The same cannot be said for new and/or unknown
organizations, sometimes used only as vehicles for candidate specific political adver-
tising paid for by a handful of anonymous donors. In these instances, major donor
identification may be the only way for voters to know whose interests are rep-
resented by the generically named entity paying for the advertising.

Finally, it would certainly be appropriate for this Committee to adopt a higher
threshold for donor disclosure for 501(c) organizations than for 527 entities. The
FEC standard of $200 and up, applicable to contributors to political organizations,
may be far easier to transfer to 527 political entities than to 501(c) predominantly
non-political groups. For the latter, a threshold based on substantial contributions
(as measured either in absolute dollar terms or as a percentage of an organizations
funding) would be appropriate, and constitutionally helpful as discussed below.

III. For-Profit and Not-for-Profit Entities without Tax Exempt Status
Another type of legal entity the Committee needs to address is organizations that

are incorporated as for profit or not for profit entities under state law, but which
have not sought favored tax status under Section 527 or 501(c). Under state law
such entities may engage in political communications to the general public. Under
current FEC law such entities may not need to register or report if they do not en-
gage in ‘‘express advocacy,’’ so they will have no disclosure requirements. If they
have no profits at the end of the tax year, because they have spent all of their funds
for political advertising, then they will incur no federal income tax liability. Thus,
in all material respects, they are as a matter of practice materially indistinguishable
from Section 527 organizations in terms of their attractiveness as a vehicle for non-
disclosed candidate specific election speech.

Recognizing that this Committee has jurisdiction over tax, not FEC, legislation,
I urge you to consider whether it would be possible, and advisable, to condition such
entities’ tax treatment on their disclosure—or nondisclosure—of the sources of fund-
ing for their political advertising. For instance, Congress has already provided that
expenditures for political activities by a corporation are not deductible as business
expenses. Section 162e. Would it be possible for the tax code to encourage disclosure
of political activities by non–527 and non–501(c) corporate entities by providing that
if they engage in the same sort of narrowly defined political advertising as these
tax exempt entities, and fail to disclose their major funders, then the funds used
would be tax disadvantaged?

One possible approach might be to subject the funds transferred to the corporation
to pay for the non-disclosed advertising to the federal gift tax? Alternatively, the
funds used for such non-disclosed advertising could be denied treatment as a capital
contribution to the corporation, and instead considered income subject to tax (and
without any offsetting business deductions because it is political activity). Such a
provision could be narrowly drawn to apply only to corporations whose principle ac-
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tivity is political advertising, so as not to include entities which have true commer-
cial reasons for existence. I do not recommend any particular solution to this issue,
but merely seek to draw it to the Committee’s attention. In my view, some treat-
ment of this issue under the tax code will be necessary in order to accomplish the
Committee’s disclosure objectives.

Whatever approach to any of these entities is eventually adopted by the Com-
mittee, it is essential that the disclosure requirements be carefully drafted to take
into account the Supreme Court’s previously stated views on the permissibility of
disclosure. It is to these holdings that my testimony will now turn.

IV. The Supreme Court’s Disclosure Jurisprudence: Buckley v. Valeo and Other
Cases

As a basic matter of constitutional law, the Supreme Court has allowed disclosure
of candidate-related communications—and their funders—so long as the disclosure
requirement is narrowly tailored (precisely drafted) to meet a compelling public in-
terest. In the case of candidate-specific public political communications, the Court
has on several occasions forcefully stated that a public interest in such disclosure
exists. Therefore, what remains for Congress is to ensure that the disclosure re-
quirement is narrowly-tailored. It must be (1) clear, not vague; (2) as minimally bur-
densome as necessary to accomplish the needed disclosure; and (3) provide excep-
tions where compelled by Supreme Court jurisprudence. If these three goals are
met, the Court’s cases indicate the disclosure will be upheld as constitutional. When
the Congress last attempted to provide for full disclosure of money spent in federal
elections in 1974, it failed to meet these tests. Now, this Committee, and Congress,
has another opportunity to get it right.

A. The Buckley Case
In Buckley v. Valeo, the Supreme Court held the government’s interests in disclo-

sure sufficiently important to outweigh the possibility of infringement of First
Amendment rights to anonymity of political speech, particularly where the ‘‘free
functioning of our national institutions’’ is involved. Id. at 424 US 1, 66.

In reviewing the Federal Election Campaign Act 1971’s post-Watergate amend-
ments, the Court held that Congress had identified three compelling governmental
interests for disclosure. The Buckley opinion stated that these were:

(1) Providing the electorate with information in order for the electorate to evalu-
ate those seeking federal office. Disclosure allows voters to place each candidate on
the political spectrum more precisely than is often possible solely on the basis of
party labels and campaign speeches.

(2) Deterring actual corruption. ‘‘A public armed with information about a can-
didate’s most generous supporters is better able to detect any post-election special
favors that may be given in return.’’ Id.

(3) Deterring and detecting violations. Public access to recordkeeping and disclo-
sure helps to detect violations of contribution limits. Such violations would include
in-kind contributions to candidates through candidate control and coordination of
the group’s activities.

Buckley at 67–68.
The Supreme Court observed in Buckley that Congress in the 1974 amendments

sought ‘‘total disclosure’’ of federal campaign spending ‘‘reaching every kind of activ-
ity.’’ The purpose of this broad disclosure was to ensure that political spending did
not occur undisclosed merely because it was by groups that did not qualify as polit-
ical committees. The Court stated that ‘‘in an effort to be all-inclusive, however, the
provision raises serious problems of vagueness’’ because the disclosure requirement
applies to ‘‘every person who makes contributions or expenditures,’’ and those terms
are defined as money spent ‘‘for the purpose of influencing a federal election.’’ Id.
at 77.

The Court noted that violations of the disclosure provisions carried a potential
criminal penalty, and that it was a constitutional requirement that persons subject
to criminal penalties must have adequate notice of the legal standard to which they
are being held. How could someone know whether their contemplated conduct was
illegal, the Court asked, when it was described by such a subjective terms as ‘‘for
the purpose of influencing.’’ Therefore, the Court held that standard to be overly
vague, and in order to save the provision the Court rewrote it to apply only to
speech that ‘‘expressly advocates the election or defeat of a federal candidate.’’ Id.
at 77–82.

In doing so, the Court made an assumption that has not been borne out by the
last 25 years of practice. The Court stated that if the speech was by an entity under
the control of a candidate, or whose major purpose was the nomination or election
of a candidate, then the expenditures ‘‘can be assumed to fall within the core area
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sought to be addressed by Congress. They are, by definition, campaign related.’’ Id.
at 79. In fact, the FEC has not enforced the statute to cover activities by all entities
‘‘under the control’’ of federal candidates, and has not urged the courts (e.g. in the
GOPAC case) to do so. Further, the Supreme Court in Buckley assumed that any
spending coordinated with a candidate would be considered an in-kind contribution
to the candidate, and therefore reportable. In practice, that has proved a far easier
proposition to announce than to enforce. It is very difficult for the FEC to identify
and investigate incidents of coordination because of their very surreptitious nature,
and the courts have overturned FEC attempts to enforce this concept through pro-
phylactic regulation. As a result, much spending that the Court in Buckley assumed
would be covered by the federal disclosure laws, because of the involvement of fed-
eral candidates, is in fact beyond the current disclosure provisions.

Thus, the current state of disclosure law, brought about by Congress’s use of an
overly vague term—‘‘for the purpose of influencing’’—and by the Supreme Court’s
resulting rewriting of the statute, is contrary to what both Congress and the Su-
preme Court intended. Congress sought full disclosure of candidate-related election
spending, and the Court thought its rewriting of the statute ensured disclosure of
‘‘spending that is unambiguously related to the campaign of a political candidate.’’

The Buckley Court explicitly validated the informational interests that disclosure
provisions serve, beyond the prevention of corruption rationale. Disclosure of the
sources of funding of political speech, the Court said, sheds ‘‘the light of publicity
on spending that is unambiguously campaign related but would not otherwise be re-
ported because it takes the form of independent expenditures or of contributions to
an individual or group not itself required to report the names of its contributors a
disclosure helps voters to define more of the candidates constituencies.’’ Id. at 81.

Opponents of disclosure frequently cite the Supreme Court’s decision in McIntyre
v. Ohio Elections Comm’n, 514 U.S. 334 (1995) for the proposition that disclosure
is less favored by today’s Court than it was in 1976 when the Buckley decision was
issued. What such persons fail to note is that McIntyre did not involve communica-
tions that either mentioned candidates or were disseminated as mass communica-
tions such as through the broadcast medium. Instead, the leaflets in McIntyre were
handed out by one individual, at minimal cost, and involved only a local tax initia-
tive. The Court in McIntyre explicitly noted the lack of candidate-related content
and the fact that the communication was not distributed through the broadcast
media.

Similarly, a number of lower courts have (correctly) interpreted Buckley as estab-
lishing an express advocacy test for disclosure. See Vermont Right to life Committee,
Inc. v. Sorrell, Second Circuit, June 15, 2000, Virginia Soc’y for Human Life, 83 F.
Supp. 2d 668 (2000). However, these cases do not stand for the proposition that Con-
gress is prohibited from requiring better but narrowly tailored disclosure. Rather,
those cases adhere to the statutory standard the Supreme Court created in lieu of
Congress’s vague ‘‘for the purpose of influencing’’ language. If Congress creates new
disclosure language, and that new standard is upheld by the Supreme Court, then
the new statutory test would be applied by the lower courts, instead of the Buckley
test. It is exactly for this reason that the precise language of a new disclosure stand-
ard for candidate specific election advertising is so important.

B. ‘‘Narrowly Tailored’’
It is precisely this disclosure interest which your Committee is addressing today.

Congress’s task is therefore to narrowly tailor any new legislation so that it meets
this governmental interest in disclosure, recognized by the Supreme Court, in a
form that is neither vague (as in Buckley) nor overly broad. In several cases, both
before and after Buckley, the Court has provided a road map of the sorts of disclo-
sure provisions Congress should write. These may be summarized, briefly, as fol-
lows:

(1) Clearly delineating the speech covered, rather than using vague and confusing
terms (Buckley);

(2) Providing an exemption from disclosure for those persons who would face a
‘‘serious threat of reprisal’’ if their participation were public (NAACP v. Alabama,
Socialist Workers Party);

(3) Limiting disclosure to major funders, either using a dollar minimum, or a per-
centage of the organizations total budget. This is clearly preferable to disclosure of
all members or contributors (NAACP) and is the standard already used for filing
Form 990s;

(4) Limiting the disclosure in time, to speech in those periods close to the elections
(see, by contrast, McIntyre);
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(5) Limit disclosure to communications broadly communicated to the general pub-
lic, perhaps only through mass media and mailings, or with a significant expendi-
ture threshold (see, by contrast, McIntyre);

(6) Make the disclosure process administratively easy, so it is not unduly burden-
some on the reporting entity (see, by contrast, Massachusetts Citizens for Life);

(7) Provide an exemption for reporting by the news media, as the Federal Election
Campaign Act does.

V. CONCLUSION
It is possible for Congress to require additional disclosure of candidate-specific

election advertisements. Congress has legitimate purposes in doing so that have
been explicitly approved by the Supreme Court in Buckley. However, in reaching
such speech for disclosure purposes, Congress must be careful to design the disclo-
sure system so that it is clear, not vague, and precisely drafted to achieve its pur-
poses. The criteria I have just outlined should provide a road map for such drafting.

f

Mr. PORTMAN. Ms. Mitchell.

STATEMENT OF CLETA DEATHERAGE MITCHELL, ATTORNEY,
SULLIVAN & MITCHELL, P.L.L.C.

Ms. MITCHELL. Thank you, Mr. Chairman. My name is Cleta
Mitchell. I am a practicing attorney here in Washington, D.C., a
partner in the law firm of Sullivan and Mitchell. We specialize in
the area of campaign finance and election law at the State and
Federal levels, and represent candidates, candidate Committees,
individuals and corporations, both for-profit and not-for-profit, who
are involved in various aspects of the political and public policy
arenas.

I would like to submit to you, Mr. Chairman, that this is a clas-
sic example of legislation by headline, that for the past year what
we have seen are articles with pejorative terms about shadowy, se-
cretive, stealth organizations; and it is important I think that we
take a moment—I appreciate the fact that somebody at least in
this Congress is willing to have a hearing on this matter before en-
acting legislation which implicates basic First amendment rights of
the citizenry.

And I know it is not very politically popular or politically correct
to say this, but the fact is, journalists are not the only ones with
First amendment rights, and it is very important to think about
the First amendment implications of all of these proposals. The
freedom of speech, the freedom of association, and the right to peti-
tion the government. These are all very significant rights that are
implicated in every proposal that is currently pending on this sub-
ject.

Now, First amendment law requires that Congress, before enact-
ing legislation that implicates First amendment rights, must first
identify the problem it seeks to correct and then narrowly tailor a
solution to remedy that problem. So I would suggest that the very
first order of business is for Congress to identify what is the prob-
lem and what is the origin of the problem.

The IRS really created this situation by broadening the list of ex-
empt purpose expenditures to include for section 527 Committees,
such things as voter registration, issue advocacy, voter registration,
and so forth. If Congress wants to identify that as the problem,
that 527 Committees are not being utilized for the purpose for
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which they were originally intended, it would be my suggestion
that Congress can do one of two things or both.

Congress could say all 527 Committees shall file a 990 tax return
just like other tax-exempt groups. Rather than creating a whole
new regime of disclosure and filing and regulation, Congress would
say we are going to treat all tax-exempt groups alike, you all will
file a 990.

Congress could also well decide that a 527 Committee should
only be for the purposes originally intended related to candidates
or political parties. But if Congress should do that, then the Inter-
nal Revenue Service should also be required to reconsider its deci-
sions to deny tax-exempt status as 501(c)(4)s to the National Policy
Forum and to the Christian Coalition.

It seems to me that what the IRS has done through its decision-
making process the last several years is to move groups away from
501(c)(4} status into the 527 arena, and it seems to me that that
is something that Congress ought to address.

Second, it seems that really, this is not what is at issue here. If
you look at the statement, the opening statement, of the Treasury
Tax Legislative Counsel, Mr. Mikrut, he just said what I think is
really going on here. ‘‘The administration strongly supports efforts
to require greater disclosure of political campaign contributions
and expenditures as part of its ongoing efforts to achieve com-
prehensive campaign finance reform.’’

What we are doing here, what we are seeing here is an effort to
do an end run around existing campaign finance laws and the rule
of law established by the Supreme Court in Buckley v. Valeo. That
is it pure and simple.

I have to tell you that sitting here a moment ago, listening to the
tax counsel and the Joint Committee’s counsel try to answer your
questions, Mr. Portman, about whether this ad would be considered
political or whether that one would be—and let me just point out
what the answers were that, well, we use the facts-and-issues test
or the on-balance view.

The fact of the matter is, the Supreme Court specifically said
that citizens have a right to know in advance what speech is going
to be subject to regulation by the government and what is not and
that, in fact, the defining line between issue speech and candidate
speech may be difficult to tell; but the citizens have to have a
bright line, and they have to know.

This Committee must abide by the First amendment require-
ments of Buckley v. Valeo and not seek to create in the Internal
Revenue Service, for God’s sake, the opportunity to regulate the po-
litical speech of Americans. That is a frightening prospect. I would
recommend that if we do anything, that this Committee enforce ex-
isting law in two respects.

Number one, if the 990 political expenditure categories are not
being addressed or properly reported, deal with those. Make every-
body file one and make that process work.

And number two, I have listed in my testimony five pages of evi-
dence where the 501(c)(5) labor unions are not complying with ex-
isting reporting requirements regarding their political activities—
$13 billion unaccounted for in the 1996 cycle, $20.5 million unac-
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counted for in the 1998 cycle, and $35 million unaccounted for in
this cycle.

Now, it seems to me that before Congress enacts some com-
prehensive new regulatory regime, vesting in the Internal Revenue
Service to regulate our First amendment rights, that the first thing
Congress ought to do is enforce the existing laws. Thank you.

Mr. PORTMAN. Thank you, Ms. Mitchell.
[The prepared statement follows:]
Statement of Cleta Deatherage Mitchell, Attorney, Sullivan & Mitchell,

P.L.L.C.
Mr. Chairman, Members of the Committee:
My name is Cleta Mitchell. I am a practicing attorney in Washington, D.C., a

partner in the law firm of Sullivan & Mitchell P.L.L.C. Our firm specializes in the
area of campaign finance and election law at the state and federal levels. We rep-
resent candidates, candidate committees, individuals and corporations, both for prof-
it and not-for-profit, who are involved in the political and public policy arenas.

The issue of ‘disclosure’ of income to and expenditures by IRC § 527 committees
has become, with all due respect, a classic example of legislation by headline.

I have spent countless hours over the past year discussing this issue with mem-
bers of the press and it is clear that there is a basic lack of knowledge on this sub-
ject by those who are most adamant about it. So, let me begin this testimony with
a primer, mainly for the reporters in the room, but for the members of Congress
as well.

The media having determined that legislation is needed and having demanded ac-
tion, it seems only reasonable that we ought to try and interject some knowledge
of the subject in hopes that the reporters who are driving this legislation can be-
come informed about this matter upon which they have weighed in with such vehe-
mence.

For that reason, I have attached a chart which we use in our office to describe
for clients the differences between and among various types of tax-exempt entities
through which citizens may wish to become involved in the legislative, public policy
or political arena(s).

I would note that there are 25 sections of IRC § 501c which describe and define
various types of non-profit, tax-exempt entities. Those reflected on the chart are the
ones pertinent to today’s discussions.

CHART #1: TABLE OF TAX EXEMPT ENTITIES AND PERMISSIBLE ACTIVITIES

I submit that the reason § 527 committees have become more significant over the
past five years is NOT because some group of donors have sought to hide anything
-but rather because the Internal Revenue Service has seemed intent upon denying
to certain groups c4 status.

Remember the National Policy Forum?
Remember the Christian Coalition?

In both instances, the IRS denied the groups’ c4 status applications on the basis
that the groups were ‘partisan’ and thus, were more appropriately § 527 committees,
even though the groups were involved in issues and voter education, and were never
candidate campaign committees.

These recent IRS decisions are not consistent with its earlier decisions. For exam-
ple, the Democratic Leadership Council is a 501c4 social welfare organization, which
is clearly partisan, so why did the IRS deny the National Policy Forum and the
Christian Coalition similar status?

My point here is that contrary to news reports over the past year, there is nothing
‘sinister’ or ‘evil’ or ‘corrupt’ or ‘shady’ about issue organizations operating as § 527
committees. In my opinion having reviewed various private letter rulings from the
IRS, it is entirely appropriate for organizations and citizens groups who are inter-
ested in voter registration, voter education and issue advocacy to be constituted as
§ 527 committees based on recent decisions of the IRS.

My recommendation to the Committee as you consider this subject and the var-
ious proposals before you is that you be guided by four basic principles and rec-
ommendations:

First, treat all tax exempt entities alike. Do not pick winners and losers, don’t
create separate types of reporting and filing and disclosures for different types of
entities depending on the media’s mood this year. Treat all alike.
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Second, the most pressing need for disclosure of political expenditures is to those
who are members of tax-exempt organizations and whose dues and/or assessments
are paying for the political expenditures. Before you embark on a massive public
disclosure regimen, begin with requiring tax-exempt organizations to disclose to
their members the amount of their dues and assessments devoted to political activi-
ties.

Third, demand and ensure enforcement of and compliance with existing disclosure
laws before you create new ones.

Fourth, remember the Constitution. You have all sworn to uphold the Constitu-
tion. There are significant First Amendment considerations and concerns which sim-
ply cannot and must not be ignored, notwithstanding the fact that adherence to
such principles is politically incorrect these days.

Let me amplify each of these.

I. TREAT ALL TAX EXEMPT ENTITIES ALIKE BY REQUIRING COMMON TAX FILINGS: THE
990 TAX RETURN.

There is only difference between a § 527 committee and every other tax exempt
entity on the chart, and that is that § 527 committees file a different type of tax
return than other tax-exempt organizations.

If Congress wants to treat § 527 issue committees like the others, then Congress
should pass a bill requiring § 527 committees to file a 990 tax return and make
them subject to the same disclosures as the other types of tax exempt entities.

And rather than starting from the presumption that YOUR § 527 committees,
your principal authorized campaign committees and national party committees,
should be exempt from these new filing requirements you are considering, you
should instead START with the presumption that your § 527 committees and all
other § 527 committees should file the same tax returns that other non-profits do
and those should be available to the public on the same basis as other 990s. You
should exempt NO § 527 committee from these requirements and all non-profits will
instantly be on the same level of disclosure for all purposes related to their legal
structure.

Does it matter? Yes. I’ll give you one example.
The Democratic Congressional Campaign Committee (DCCC) is a § 527 com-

mittee, which reports its contributions and expenditures to the FEC. The DCCC’s
reports are, in my opinion, difficult and complicated. But one of the more curious
items on the DCCC’s reports of contributions to its non-federal account is a notation
at the top of each page, which reads: ‘‘Receipts include Direct Contributions AND
Harriman Communications Center Revenue.’’ What does that mean? In reviewing
the various entries, odd numbers appear, most of which are from communications
or media entities, such as Joe Slade White Communications, Doak, Shrum, and
Devine and other Democratic media consultants.

What is that notation ‘‘Harriman Communications Center Revenue’’ ? Why is that
revenue lumped together with ‘‘Direct Contributions’’ ? Is that revenue accounted for
in its tax returns or isn’t it?

We don’t know because the DCCC’s 1120 POLs, its tax returns, are not publicly
disclosed.

Why shouldn’t the tax returns for the DCCC be a matter of public record so we
could see what that income from the Harriman Communications Center actually is
and what offsetting expenses exist?

That information is not available from existing FEC reports. If the DCCC were
required to file a 990 and make it available as other non-profit entities do, we could
follow that money and perhaps, and know what the revenue sources are and what
the expenses are and for what.

Why are Democratic media consultants using the DCCC’s communications center?
Are they being charged a reasonable market rate for its use? Are the consultants
using the Harriman Center for federal candidates at less than full market costs?

This reporting method raises a great many questions -and the media AND Con-
gress should be as determined in getting THAT information as reporters have been
on the subject of other § 527 committees.

By requiring the DCCC and every other § 527 committee to file a 990, all tax ex-
empt entities will operate on the same basis.
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II. REQUIRE DISCLOSURE TO MEMBERS OF TAX EXEMPT ORGANIZATIONS OF THE
AMOUNT OF DUES AND ASSESSMENTS USED BY THE ORGANIZATION FOR POLITICAL EX-
PENDITURES.

The other glaring difference in and among the tax-exempt entities on the chart
is very simple: all but one of the entities on the chart receive funds from sources,
whether individuals or other entities, which voluntarily make the decision to either
join or contribute.

However, the 501c5s which are labor organizations, the unions, are not comprised
of members all of whom voluntarily decide to join. In the case of the labor unions,
not only do we not know who the donors are to their political activities, but the do-
nors themselves do not know who they are. Those who are paying for the labor
unions’ political activities are not even aware because that information is not dis-
closed by the unions to its members.

This is morally wrong and it is imperative that Congress remedy this situation.
Congress should require that tax exempt entities notify their members annually

with the following disclosures:
a) the amount received by the organization from that individual for dues and as-

sessments
b) the amount of each member’s dues and/or assessments spent by the organiza-

tion for political expenditures, and the breakdown by political party of the organiza-
tion’s political expenditures

c) notice of the right of the member to receive a refund from the entity for the
amount of the political expenditures from dues and/or assessments

If it’s disclosure you want, then you should start by requiring that tax-exempt or-
ganizations, including the labor unions, disclose to their own members exactly how
much of their individual dues and assessments have been utilized for political pur-
poses and for which political parties and a notice that the member has a right to
receive a refund.

Before you institute a new, burdensome and intrusive reporting and public disclo-
sure regimen for political expenditures by tax exempt groups, start with a simple
requirement that people paying for political activities have a right to know they’re
doing so.

III. DEMAND ENFORCEMENT OF AND COMPLIANCE WITH EXISTING REPORTING AND
DISCLOSURE LAWS.

The media and Congress seem bent upon enacting new laws for disclosure of polit-
ical expenditures. Before doing that, it might make some sense to be similarly dedi-
cated to enforcement of existing laws on this subject.

Since this legislation and, indeed this hearing surrounding § 527 committees is a
byproduct of news stories, you won’t mind if I rely on various news reports.

In 1995, the labor unions announced their intent to spend $35 million in the 1996
cycle. Gerald McEntee, President of AFSCME and Chairman of the AFL–CIO Polit-
ical Action Committee, appeared on McNeil/Lehr on April 6, 1996, to discuss labor’s
plans. This excerpt from the transcript:

‘‘The AFL–CIO has, among other things, targeted for defeat many of the 73
freshman Republican House members elected two years ago and will spend
$35 million to get it done.
JIM LEHRER: What’s this money going to be spent doing?
MR. McENTEE: Well, not—you know, I think it’s important to note that
not one dime will go to a particular candidate, nor to a particular party.
We’re going to try and get people out to vote, and then we’re going to run
some television ads and some radio ads, and we’ll get pamphlets and infor-
mation out to working America about the records of the members of Con-
gress.’’

Now, it is true that there are no current reporting requirements for issue adver-
tising under the campaign finance laws or for grassroots lobbying on legislation
which is exempt from the reporting and disclosure requirements of the Lobbying
Disclosure Act of 1995.

However, that is NOT true for the other types of expenditures Mr. McEntee ref-
erenced in that interview with Jim Lehrer.

Current federal campaign finance laws allow expenditures by corporations and
labor unions in support of or opposition to federal candidates, so long as those ex-
penditures are directed ONLY to members of the union or the restricted class of the
corporation as defined by the FEC. All such expenditures over $2,000 are required
by law to be reported quarterly to the FEC, noting which candidates are being sup-
ported or opposed.
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Further, the FEC has very specific regulations governing the use of labor union
funds for activities associated with member mobilization in elections, and for com-
munications beyond union members for voter registration, development and produc-
tion of voter guides and voting records and for other communications beyond its
members.

So, are unions complying with existing law? You tell me.
In the September 4, 1999 issue of National Journal, in an article entitled ‘‘Labor’s

Political Muscle’’ by Kirk Victor and Eliza Newlin Carney, the following paragraph
appeared:

‘‘Although the AFL–CIO was dismissed as irrelevant in 1994, when Repub-
licans seized control of Congress. . .it rebounded in 1996 with a $35 million
political mobilization campaign. The largest share of that money -some $15
million, according to AFL–CIO officials—went to high profile television ad-
vertisements that promoted policy issues, not candidates, and thus escaped
federal regulation.’’

What the story doesn’t say because NOBODY apparently bothered to ask is ‘what
about the other $20 million?

According to the FEC reports, organized labor only reported spending $2 million
during the 1996 cycle. If, as Mr. McEntee promised on national television, it was
spent on such things as voter registration, education and member mobilization,
those expenditures ARE subject to federal regulation. Why is no one asking the
labor unions where is the other $20 million? Who is asking the unions those ques-
tions? No one, as near as I can tell.

Now look at the 1998 cycle:
The same National Journal article, September, 1999, reported:

‘‘In 1998, Sweeney surprised his opponents by again switching strategies.
He spent far less on issue advocacy and concentrated on a back-to-basics
ground war that turned out union voters through phone banks, door-knock-
ing, and direct mail. Less than $5 million of the AFL–CIO’s $28 million po-
litical budget in 1998 went for issue ads.’’

From USA Today, October 14, 1999, it was reported:
‘‘. . .in the 1998 elections, tens of thousands of union members and their
families participated in sophisticated campaign operations that put a heavy
emphasis on personal contact with voters. About 5.5 million telephone calls
were made on behalf of political candidates to union families, urging them
to vote.’’

Two days after the 1998 election, November 5,1998, Donald Lambro wrote an arti-
cle which appeared in the Washington Times, quoting a number of labor union
operatives and associates who were ecstatic about the results of the November elec-
tion. The headline:

‘‘AFL–CIO’s Election Day Effort Paid Off Big for Democrats’’
‘‘. . .labor quietly conducted a campaign that focused on voter registration,
get-out-the-vote phone banks and knocking on doors on Election Day to
turn out up to 13 million union members. ‘‘In city after city, they put hun-
dreds and hundreds of people into the field,’’ said Democratic campaign
strategist Vic Kamber. The effort, costing almost $20 million, was directed
by hundreds of AFL–CIO field coordinators, who worked full time to mobi-
lize tens of thousands of union workers on behalf of Democratic candidates.’’

Really?
So what did the AFL–CIO report spending in 1998 for those member mobilization

efforts described in the National Journal, USA Today and the Washington Times?
That twenty million dollar effort was reported by the AFL–CIO to the Federal Elec-
tion Commission as a $2.5 million expenditure.

Where is the other $17.5 million?
How about this quote from Vic Kamber in the Washington Times story?

‘‘In Las Vegas they had 120 paid shop stewards working the polling places.
And that kind of effort paid off for them.’’

The AFL–CIO reported to the FEC that it spent only $17,792 in ‘on the ground’
activities supporting Shelley Barkley and $28,000 on behalf of Sen. Harry Reid in
Nevada. Assuming that all of the AFL–CIO’s expenditures for Harry Reid were in
Las Vegas, that still brings the grand total spent by the AFL–CIO in Las Vegas to
only $46,000.00.

Those news reports raise very serious questions about the use of the AFL–CIO’s
funds and the failure of the AFL–CIO to account for all its political expenditures,
as required by existing law.
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Were those ‘120 paid shop stewards’ paid by the unions? Were they commu-
nicating with the general public at the polling places?

If so, not only was it not reported, it was illegal.
Another possible irregularity reported in that same Washington Times story:

‘‘Labor union allies said the AFL–CIO also poured large amounts of money
into efforts to boost black and Hispanic turnout, including sending the Rev.
Jesse Jackson around the country to encourage higher turnout among mi-
norities.’’

Were any of Jesse Jackson’s appearances coordinated with any candidates? Who
attended those events? Who paid for the events? Did any congressional candidates
appear with Rev. Jackson at events paid for by the AFL–CIO?

If so, such expenditures of labor union funds by the AFL–CIO was illegal and is
specifically prohibited by existing campaign finance laws.

Now, what about the current cycle?
According to that same National Journal article, the AFL–CIO has pledged to

spend $46 million on political activity and will ‘keep the focus on the ground war’.
A Washington Post story by Frank Swoboda appearing on Thursday, February 18,

1999, quoted Gerald McEntee, Chairman of the AFL–CIO political committee as
saying labor would ‘‘keep (its) people mobilized and engaged for the year 2000.’’

‘‘McEntee said approximately three-fourths of the money will be spent on
field operations, such as issue education and get-out-the-vote efforts, and
the balance on media campaigns. He said this was about the same ratio as
the 1998 election spending and a reversal of the spending ratio in 1996,
when the federation raised $35 million for a one-year effort.’’

By my calculations, the member mobilization program will cost approximately $36
million during this cycle.

And what has the AFL–CIO reported to the FEC spending on this program
through the first year of its two year effort?

As of March 31, the AFL–CIO has reported to the FEC expenditures of only ap-
proximately $900,000.

My question is:
Why are the unions ignoring the existing regulations and reporting laws? Why is

no one insisting that the unions comply with the laws? And why is Congress consid-
ering enacting NEW filing and disclosure laws when the current laws are not being
enforced?

Finally, one other VERY interesting item in that same Washington Post story:
‘‘Although AFL–CIO officials would not give an official estimate of the size
of the new two-year budget for its political operations, officials familiar with
the spending plan said it would be roughly double the $21.5 the federation
spent in the 1998 elections. Approximately $14 million a year would come
from an extension of the voluntary ‘‘Buck a Member campaign that federa-
tion leaders approved last year for the 1998 midterm congressional elec-
tions and another $7.5 million would come from the annual increase in po-
litical spending approved at the federation’s last convention. The balance
would come from ‘‘other sources within the federation,’’ officials said.’’

We are back to an earlier point. The sources of funding for the AFL–CIO’s polit-
ical activities are NOT known, and not disclosed, not to the public and not even to
the dues paying members of the unions who are footing part of the bill. But that
is, apparently, only part of the costs of the unions’ political program. The numbers
just don’t add up.

Evidently, there are sources -secret sources—beyond the dues paying members of
the unions who are financing the unions’ political activities. Who are they? How
much are they paying?

Those ‘other sources within the federation’ will come up with more than twenty
million dollars for the unions activities this cycle.

The Washington Post headline on the story by Ruth Marcus on Monday, May 15,
2000, about § 527 committees read: ‘‘Flood of Secret Money Erodes Election
Limits&quot;.

There was no mention of the ‘other sources’ of the unions’ $20 million for this elec-
tion cycle.

Doesn’t that $20 million count as a ‘flood of money’?
Doesn’t anyone in the media want to know where THAT money is coming from?
Doesn’t anyone want to know how it is being spent and whether it is being spent

for legal or illegal purposes?
Until there is enforcement of the existing laws, don’t just scurry around creating

new ones.
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I’ve attached a chart with a recap of the amounts I’ve just outlined.

CHART #2:—AFL–CIO POLITICAL EXPENDITURES 1995-PRESENT

IV. Remember the Constitution.
Finally, while it is not politically correct these days to remind Congress that citi-

zens have First Amendment rights to engage in political speech and activities with-
out government interference, regulation, control or disclosure, it is imperative that
you take at least a moment to consider the First Amendment principles which im-
pact this subject.

There are three important decisions of the United States Supreme Court which
are, I believe, essential for Congress to be study and apply to the consideration and
enactment of any legislation on this subject.

Those cases involve guaranteed First Amendment rights of citizens to do the fol-
lowing:

• voluntarily associate with other like-minded persons in private organizations
without having to disclose that association to the government

• anonymously disseminate their views on political issues, including issues at
election time

• know in advance what speech is going to be subject to government regulation
and which speech is not subject to government regulation

THE RIGHT TO VOLUNTARILY ASSOCIATE WITH OTHER LIKE-MINDED PERSONS IN PRI-
VATE ORGANIZATIONS WITHOUT HAVING TO DISCLOSE THAT ASSOCIATION TO THE
GOVERNMENT.

In NAACP v Alabama, 78 S.Ct. 1163 (1958), the Supreme Court invalidated an
effort by the State of Alabama to requiring a non-profit organizations to turn over
documents, records, bank account and other organizational information, including
its membership lists to the government, saying:

‘‘Effective advocacy of both public and private points of view, particularly
controversial ones, is undeniably enhanced by group association, as this
Court has more than once recognized by remarking upon the close nexus
between the freedoms of speech and assembly’’. . .it is immaterial whether
the beliefs sought to be advanced by association pertain to political, eco-
nomic, religious or cultural matters, and state action which may have the
effect of curtailing the freedom to associate is subject to the closest scrutiny.
‘‘It is hardly a novel perception that compelled disclosure of affiliation with
groups engaged in advocacy may constitute a(n) effective restraint on free-
dom of association . . . the Court has recognized the vital relationship be-
tween freedom to associate and privacy in one’s associations. . .Compelled
disclosure of membership in an organization engaged in advocacy of par-
ticular beliefs is of the same order. Inviolability of privacy in group associa-
tion may in many circumstances be indispensable to preservation of free-
dom of association, particularly where a group espouses dissident beliefs.
(citations omitted)’’ 78 S. Ct. @ 1171–1172

THE RIGHT TO ANONYMOUSLY DISSEMINATE VIEWS ON POLITICAL ISSUES, INCLUDING
ISSUES AT ELECTION TIME

In McIntyre v. Ohio Elections Commission, 514 U.S. 334 (1995), the Supreme
Court invalidated an Ohio election regulation which banned anonymous campaign
literature, saying:

‘‘Under our Constitution, anonymous pamphleteering is not a pernicious,
fraudulent practice, but an honorable tradition of advocacy and of dissent.
Anonymity is a shield from the tyranny of the majority. It thus exemplifies
the purpose behind the Bill of Rights, and of the First Amendment in par-
ticular: to protect unpopular individuals from retaliation—and their ideas
from suppression—at the hand of an intolerant society. The right to remain
anonymous may be abused when it shields fraudulent conduct. But political
speech by its nature will sometimes have unpalatable consequences, and,
in general, our society accords greater weight to the value of free speech
than to the dangers of its misuse.’’ 514 U.S. @ llll.
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THE RIGHT TO KNOW IN ADVANCE WHAT SPEECH IS GOING TO BE SUBJECT TO GOVERN-
MENT REGULATION AND WHICH SPEECH IS NOT SUBJECT TO GOVERNMENT REGULA-
TION.

There is an ongoing, simmering outrage among many in this city that the Su-
preme Court in Buckley v. Valeo, 424 U.S. 1 (1976), decided twenty-five years ago
that Congress cannot regulate all forms of political speech. But it did. The Supreme
Court specifically upheld the right of citizens to engage in issue speech that is NOT
subject to government disclosure, interference or limitation. Further, the Supreme
Court defined exactly what speech is subject to government regulation: that is,
speech which expressly advocates the election or defeat of a clearly identified federal
candidate. Period. And that is at the root of today’s hearing—the fact that many,
many in this town want to overturn or circumvent the Court’s decision in Buckley.
Was it an unintended consequence that issue advocacy and express advocacy speech
are nearly indistinguishable? No. It was acknowledged specifically by the Supreme
Court:

‘‘(T)he distinction between discussion of issues and candidates and advocacy
of election or defeat of candidates may often dissolve in practical applica-
tion. Candidates, especially incumbents, are intimately tied to public issues
involving legislative proposals and governmental actions. Not only do can-
didates campaign on the basis of their positions on various public issues,
but campaigns themselves generate issues of public interest. Citing Thomas
v. Collins, 323 U.S. 516 (1945), this Court observed:
‘‘[W]hether words intended and designed to fall short of invitation would
miss that mark is a question both of intent and of effect. No speaker, in
such circumstances, safely could assume that anything he might say upon
the general subject would not be understood by some as an invitation. In
short, the supposedly clear-cut distinction between discussion, laudation,
general advocacy, and solicitation puts the speaker in these circumstances
wholly at the mercy of the varied understanding of his hearers and con-
sequently of whatever inference may be drawn as to his intent and mean-
ing.
‘‘Such a distinction offers no security for free discussion. In these conditions
it blankets with uncertainty whatever may be said. It compels the speaker
to hedge and trim.’’ (citations omitted) Buckley, 424 at 43.

Please. Remember the Constitution.
Don’t be stampeded into enacting something that is ill-advised and which violates

the citizens’ rights to associate and to engage in political speech without disclosure
and regulation by the government.

Thank you for the opportunity to appear before this Committee. I will be happy
to answer any questions the Committee may have.
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Chart #1:—Table of Tax Exempt Entities and Permissible Activities

IRS code section Types of entities IRS permissible
activities

IRS prohibited
activities

FEC regulation of
political activities

§ 501c3 .......................... Charities, educational institutions and
foundations.

Charity, public education, limited grass-
roots lobbying.

Lobbying as a substantial portion of
activities is prohibited; Campaign activi-
ties prohibited: loss of tax status & tax
penalties.

IRS regulations govern c3’s political activi-
ties

§ 501c4 .......................... Social welfare; grassroots and other lob-
bying and/or issue membership organi-
zations.

Public education on policy issues; direct
lobbying; member mobilization for grass-
roots lobbying & campaign purposes.

Direct partisan political campaigning is
prohibited, except to members only;.

Must establish PAC for direct candidate
contributions or express advocacy to
public;

Member mobilization permitted under FECA
§ 501c5 .......................... Labor unions, horticultural & agricultural

organizations.
Collective bargaining; public policy orga-

nizing; direct and grassroots lobbying;
member mobilization for grassroots lob-
bying & campaign purposes Lobbying ex-
penses not tax deductible.

Must establish PAC for direct candidate
contributions or express advocacy to
public;.

Member mobilization permitted under FECA.

§ 501c6 .......................... Business leagues, trade associations,
chambers of commerce, etc..

Benefits to members engaged in similar
business enterprises; public policy orga-
nizing; direct and grassroots lobbying;
member mobilization for grassroots lob-
bying & campaign purposes Lobbying ex-
penses not tax deductible.

Must establish PAC for direct candidate
contributions or express advocacy to
public;.

Member mobilization permitted under FECA.

§ 527 .............................. Political Committees ..................................... Political candidate committees; party com-
mittees; issue, voter education and ad-
vocacy committees.

IRS defines ‘exempt purpose activities’:
may only engage in exempt purpose ac-
tivities; must pay taxes if spent for non-
exempt purposes.

If committee expressly advocates election or
defeat of clearly identified federal can-
didate, & party committees subject to
FECA; state laws apply to state political
committees

Source: Sullivan & Mitchell P.L.L.C.
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Chart #2:—AFL–CIO Political Expenditures 1995–Present

Election cycle Amount claimed 1 Amount spent for
issue ads 2 Amount reported to FEC 3 Amount not reported to FEC; not spent on issue ads

1995–96 ....................... $ 38 million ................. $15 million ...................................................................................... $ 2 million ................... $13 million
1997–98 ....................... $ 28 million ................. $ 5 million ...................................................................................... $ 2.5 million ................ $ 20.5 million
1999–2000 ................... $ 46 million ................. $10 million (4) ................................................................................ $ 900,000 (thru 3/31/

00).
$35.1 million

1National Journal, September 4, 1999, ‘‘Labor’s Political Muscle,’’ by Kirk Victor and Eliza Newlin Carney, quoting AFL–CIO officials
2ibid
3Federal Election Commission, Communication Cost Index Reports for 1995–96, 1997–98, and 1999–2000 through March 31,2000.
4Estimates based on ‘ratio’ noted in Washington Post, February 18, 1999 ‘‘AFL–CIO Plots a Push for Democratic House; Union Allots $46 Million for 2-Year Effort,’’ by Frank Swboda.
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f

Mr. PORTMAN. Professor Troy.

STATEMENT OF LEO TROY, PROFESSOR OF ECONOMICS,
RUTGERS UNIVERSITY, NEWARK, NEW JERSEY

Mr. TROY. Thank you. I appreciate the invitation. The remarks
I will make are my own.

I begin with the premise that unions are unions, and unions’
campaign contributions. Unions are not only tax exempt, but they
are the beneficiaries of very important public policies both in the
private sector and in the public sector. I ask four questions.

To begin with, do unions fulfill their obligation of full disclosure
not only to the public of whom they owe these benefits, but also
their members? So I ask, to follow up on that, what is the extent
of unions’ political contributions? From the Federal Election Com-
mission, we know they gave in the 1995–96 presidential cycle $100
million, but that is only the tip of the iceberg. I have estimated,
using what I call a political multiplier—it is a derivative of what
Lord Keynes came up with in 1935 in trying to explain the move-
ment of the economy that a new investment of, say, $1 will mul-
tiply the amount—will multiply the amount of the increase in the
gross domestic product.

Well, I use that analogy here. If the unions have spent $100 mil-
lion through their political action Committees in 1995–96, I esti-
mated, through use of this political multiplier, that the value of
their in-kind contributions, which are not addressed by anything I
have heard here today—nor can they be, frankly.

I think it is self-defeating to think—apropos of some of the ques-
tions that Mr. Portman asked before about ‘‘gray areas,’’ there is
just no solution to these gray areas, that this $300 million might
sound like an outlandish figure until we consider what are the
unions’ resources.

Their income is about 14 billion. I want to make that number
clear, 14 billion. In a 1995 estimate of their assets—that 14 billion
is roughly a current value; in 1995 they had about 10 billion in as-
sets.

What do I mean by these in-kind contributions? There are three
basic categories:

One, services provided either by union members free of charge to
anyone, employees of unions—and we don’t know how many em-
ployees unions we have in this country. It would be fruitless to call
the Labor Department; they don’t know either. But there are
47,000 unions in this country, most of them local unions, about
45,000 local unions, a couple thousand intermediate bodies and
under a hundred international organizations. They have 16 million
members.

The in-kind contribution that comes from labor services, there is
no way of evaluating. In fact, none of these in-kind contributions
can be evaluated. We have to think of them from the standpoint
of economics, which is, what is the alternative cost? What would
it cost the beneficiary of all these activities? And I don’t see any
of the Democrats here, but it is the Democratic Party. The media
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1 For nearly one-half century I have focused my research on unions, collective bargaining and
labor markets. The results of my work have been published in all the major journals of indus-
trial relations and by the National Bureau of Economic Research. These have dealt with major
aspects of unionism including union finance, union philosophies and the differences between
public and private sector labor in the U.S. and Canada. I pioneered the study of union finance,
union philosophies, the distinction between public and private labor organization, and the devel-

Continued

which the unions have—that is, periodicals, newspapers which are
sent out every month to over 16 million members is a one-party
press.

Now, we have to ask the question, does the union leadership,
what I call ‘‘the management,’’ actually represent the will of the
members. They say they do surveys and they are acting on those
surveys. I have waited a long time to see the results; I want to call
again for it today.

We have media still left in the room I believe. Why don’t they
ask the leading unions of this country, not just the AFL–CIO, who
don’t conduct those surveys, but affiliated unions, international
unions like the Teamsters, how they conduct their surveys? Show
us how you do it. What are your methods? When do you do it?
What are the results? I have never seen any disclosure of that ei-
ther.

The question then becomes, can unions sustain that level of in-
kind contribution, which I have been arguing they do; and I return
to the point that the financial assets, the financial income that
they have enables them to do so.

I want to turn finally to another question and follow up with a
conclusion. Does the Labor Department’s reporting firms, which su-
perseded the 990, I believe, for unions, are they worth—are they
valuable to learn what we are talking about; and the answer is
clearly, in a word or less, no.

And I want to indicate how fruitless they can be. For example,
the Household International Corp. signed an agreement with the
AFL–CIO in 1995 in exchange for the right to print an AFL–CIO
emblazoned credit card to be distributeed to their members or
made available to their members. They gave the AFL–CIO 375 mil-
lion over the last 5 years. That is reported on the LM-two form, the
reporting form at the Labor Department. It does not tell us where
those funds were expended.

In conclusion, let me say this. I have no confidence, with all due
respect to this Committee, with all due respect to the eminent Sen-
ators we heard here today, that any new legislation can deal with
this in-kind contribution. I am advocating free markets in our polit-
ical life. Free markets have served us well in the economy. We are
the envy of the world for it, and we are now living in a new age
of Adam Smith in terms of economics; and I think it is time to turn
to that viewpoint in the political market. Thank you.

Mr. PORTMAN. Thank you, Mr. Troy.
[The statement of Mr. Troy follows:]

Statement of Leo Troy, Professor of Economics, Rutgers University,
Newark, New Jersey

1. Personal Information.
I appear here on my own behalf; my views are not those of my University nor

of any other organization, nor have received any fees or grants from any organiza-
tion in connection with this appearance.1
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opment of union statistics by state and region. My statistical data have been republished by the
U.S. Bureau of the Census. I have also written several books on these matters, the most recent
(in 1999) is Beyond Unions and Collective Bargaining, published by M.E. Sharpe. My next book
is titled, Twilight for Unions. Newspapers including the Wall Street Journal, have published my
op ed articles, and in November 1999, Forbes Magazine did a feature article on me and my
work. A Lexis-Nexis search reports more than 500 ’hits’ reflecting the number of times I have
been contacted and interviewed by the news media across the country. In addition, I have ap-
peared on television and have done numerous radio interviews. I have also testified before Con-
gressman Thomas’ House Committee on Oversight in 1996. A year later I also testified before
Senator Thompson’s Senate Committee on Campaign Finance Reform. In April 2000, I testified
before the Senate Committee on Rules and Administration.

2 Examples of in kind contributions are labor services to promote the election of candidates;
the services of union members who volunteer their time for campaign activities; union officials
and staff who spend time on campaign activities and organize volunteers, whether or not they
receive their regular pay; provision of data and telephone banks on voters; registering voters,
voter tracking and polling; getting out the vote, including services to transport voters to the
polls; subsidizing delegates or alternates to national political conventions; exchanging research
and strategy decisions with the Democratic Party; direct mail to members in comparing can-
didates’ voting profiles, which almost universally caricature Republican candidates, and pro-
viding platforms for public personalities sympathetic to the Democratic Party to make speeches
endorsing Democrats. Valuable services which unions provide the Democratic Party are political
operatives whose salaries are paid by the unions. The two teachers’ unions, the National Edu-
cation Association and the American Federation of Teachers are reported to field more political
operatives than the combined number of the Republican and Democrat parties. (Myron
Lieberman in a communication to me, April 2000). This is particularly significant because these
are professional operatives and activists, not volunteers who may be amateurs.

3 Masters and Atkins’ figures understate the totals because most public unions are not re-
quired to file financial reports with the Labor Department and, therefore, their figures, which
are calculated from the Labor Department’s data, necessarily understate the total. Thus, the
state units of the National Education Association and the American Federation of Teachers
(AFT), which do not report to the Labor Department, receive a combined income in excess of
$700 million, and their locals account for more than $300 million in this time period.
(Lieberman and Haar in a fax to the author). Taking these into account, the total income of
the union movement is close to $14 billion. Figures of unreported assets are not available, but
obviously unions as a whole have more than the $10 billion in assets calculated for 1995 by
Masters and Atkin.

2. Unions’ Political Contributions and Endorsement in Presidential Election Cycle
Years.

Unions’ cash political contributions, which are reported to the Federal Elections
Commission, will be dealt with here as they help determine the larger and almost
universally ignored unions’ in kind political contributions. By in kind contributions,
I mean any services and publications paid for by unions or provided by volunteer
labor services on behalf of political candidates and a political party. Virtually all of
these are expended on behalf of candidates of the Democratic Party. The most valu-
able of these contributions are the union press, labor services, and the structure of
the union movement itself.2 For the presidential cycle year 1995–96, I estimated the
value of unions’ in kind contributions at $300 million. (Refer to § 3 on my method
of calculating the value of in kind contributions). Their cash contributions reported
to the FEC in that cycle were about $100 million, bringing the total to $400 million.

The in kind contributions are made possible by unions’ financial power. They re-
ceive a total income of about $14 billion and hold assets in excess of $10 billion.
(Masters and Atkin, Table 1, Industrial Relations, Oct. 1997, p. 494, and data unre-
ported to the Labor Department).3

The financial ability of unions to implement their in kind contributions is en-
hanced by the structure of the union movement. Contrary to popular and media no-
tions, the union movement is not the AFL–CIO on 16th Street in Washington, D.C.;
the Federation is the tip of the iceberg. The union movement consists of about 45
thousand local unions, some 2 thousand or so intermediate bodies distributed across
the country, and under 100 large national and international headquarter bodies,
many of which are located in the District. Unions’ total income is nearly evenly di-
vided among the 45 thousand local unions and their parent bodies. Locals control
about 47 percent of unions’ total revenue and assets, while the parent unions’ share
account for 40 percent of revenue and 42 percent of assets; intermediate organiza-
tions account for the balance. (All financial figures are for 1995. Masters and Atkin,
Table 1, Industrial Relations, Oct. 1997, p. 494.). Hence, it is clear that unions’
power to generate in kind contributions, which are beyond any financial accounting,
is widely spread across the country and therefore in a position to benefit the Demo-
cratic Party at all political levels.

One of the most valuable in kind services provided by unions to the Democrats
are the unions’ publications. These are mailed out to over 16 million members of
unions implying a minimum household audience exceeding 30 million potential con-
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4 The counter argument that individuals with business related jobs contribute amounts far
greater than union members, as FEC figures show, is a red herring: It compares different and
higher paying professional and managerial occupations with occupational categories much lower
in the wage structure. Even so, given the high wages of many union members, and the fact that
they are paid more than comparable nonunion workers, and that there are over 16 million mem-
bers, would one dollar per member be too much for political causes their leaders claim the mem-
bers endorse?

sumers of the unions’ political point of view. These publications go out monthly.
Thereby, they become a constant and repetitive advocate of the leadership’s political
views and these are uniformly in favor of the Democratic party. Most of the publica-
tions are issued by the national and international unions (parent organizations), but
by many local and intermediate unions also publish and distribute their own publi-
cations In addition, many unions maintain websites to transmit the official union
line.

The union media is so biased in favor of the Democratic Party that it is no exag-
geration to characterize the union media as a one-party press. The membership
funds the union media from its dues and agency shop fees, but these are not the
measure of their in-kind value. All in kind contributions must be construed in terms
of what it would cost the Democratic Party to pay for this media.

Parenthetically, because the monies actually paying for the union media are col-
lected almost entirely under compelled arrangements, the union or agency shop and
the check-off, members and those represented by the unions are compelled to pay
for political programs and candidates which they may not support, and in very
many instances do not endorse. The managers, that is, the leadership, of unions con-
tend that the political views expressed in the organizations media reflect the atti-
tudes of a majority of its members, based on membership surveys. If this is so, why
aren’t the surveys’ results, timing, methods including sampling techniques and mar-
gins of error and costs publicly disclosed? To date, I am unaware of any such disclo-
sure. Most important, if these surveys are do represent the members’ political views,
why do individual members contribute so little to political campaigns? In fact, while
organizationally the union movement contributed spent about $100 million in the
last presidential cycle, appeals to individual members—of whom there are over 16
million—brought in a mere 2 cents per member, a grand total of $243 thousand.
(Masters and Jones, Journal of Labor Research, 1998, Table 4). The minuscule vol-
untary cash political contribution of union members suggests that the claim of union
management that they have the endorsement of members for their political endorse-
ments is more rhetoric than reality.4 Most important, this fact provides the strong-
est argument for the enactment of paycheck protection and full disclosure of what
unions do with members’ monies. Union managements’ disregard, if not contempt
for the views of substantial proportions of their membership, is especially egregious
given that Ronald Reagan probably received a majority of private sector union mem-
bers’ votes in 1984, and close to that in 1980. To a very great extent, the term ‘blue
collar’ Democrat of that era really meant and means to this day, blue collar union-
ists in the private economy. In 1996, Bob Dole won about one-third of all union
households (meaning private and public combined), implying that perhaps 40 per-
cent or more of the private sector workers probably voted for him. Although public
sector unionists vote more for Democrats than private sector unionists, a poll of the
membership of the National Education Association (NEA), the largest union in
America, with a membership of 2.4 million, reported about 30 per cent of its mem-
bers regarded themselves as Republicans and another 30 per cent considered them-
selves to be independents. If so, this means that a minority is committed Democrats,
but the NEA’s leadership devotes nearly all its resources from compelled dues and
fees to supporting Democrats.

The counter argument to the compelled union members’ payments to support
causes and candidates they oppose is that corporations also make political contribu-
tions which some shareholders may oppose. However, this comparison is invalid:
Any shareholder, who objects to company policies of any kind, can sell his (her)
shares at any time. And they have done so frequently as demonstrated by actions
taken to show disapproval of apartheid, environmental practices and health (to-
bacco) and safety practices of the corporation. In contrast, a worker covered by a
union shop agreement is compelled to resign his (her) membership to seek reim-
bursement of that share of dues which the union spent for political purposes. This
is a high price to pay for a union member. It is a high price because it must take
into account those union benefits financed out of dues (many of the old line AFL
skilled unions continue to have these benefits) which would then be forfeited or de-
nied. The price must also take into account that the same union and its officers will
continue to represent the objector in grievance bargaining and bargaining in gen-
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eral, and though nominally required to do so fairly, one must reckon with the world
as is, not as thought to be. Moreover, the objector runs the risk of the disapproval
of fellow workers for opting out and being ‘‘sent to Coventry.’’ To be sent to Coventry
can be more than ostracism; it is often also means threats, intimidation and harass-
ment. In contrast, the shareholder may even make a wise investment change, so it
is evident that equating the union member working under a union shop and a
shareholder who object to what their respective institutions are doing politically is
not comparable.

3. How I Determine the Value of In Kind Political Contributions.
Calculating the value of each in kind contribution in an accounting sense is not

possible because we do not know the universe and because each must be valued in
terms of what it would cost the beneficiary, the Democratic party, in cash. Where
labor services are involved, the detailed figures on the number of personnel and
their earnings are not available. Moreover, expenditures are so classified by the
Labor Department’s reporting forms that they often conceal the true purposes of
unions’ expenditures. The Labor Department’s financial forms which unions must
file are useless for measuring political spending because of the nature of the finan-
cial categories. If corporations used comparable forms in their financial reports,
stock exchanges would not list them and the IRS would reject their tax reports.
Even if the Labor Department forms were amended in an effort to elicit the relevant
political information, unions would obfuscate the true purpose of these expenditures
in a labyrinth of categories. Moreover, there are no comprehensive figures available
as to how many employees unions have, how many are detailed for political work,
how many union members volunteer to do provide political activity and what should
be the earnings they forego in volunteering. One insight into the extent of potential
union member involvement in political activity are the contracts of the Auto Work-
ers with the Big Three auto makers and Delphi, the parts maker, which give the
members a paid day off on election day. The number of workers covered by these
agreements is about 400 thousand. While not all will spend the day working on be-
half of the Democrats, the union leadership will expect a large number to do so.
What is the value of this in kind labor service to the Democrats? Indeed, there really
is a double value here: Because the members are being paid by their employers, it
really constitutes their wage payments are a soft money contribution to the Demo-
cratic party. Finally, it should be noted that unions regularly assert that ’thousands’
of members and union officials are active politically.

The unions’ in kind contributions demonstrate how public policy went off course.
Public policy—the National Labor Relations Act—intended to encourage unions and
collective bargaining. Building on that policy, unions’ have increasingly shifted from
their historic trade union function to a political function. Meantime, as it makes the
switch, the union bureaucracy discloses little to the public which underwrote labor
law or to the members whom it is supposed to serve on the extent of their political
activity.

Given that a direct accounting method of calculating the value of unions’ in kind
contributions is not possible, I rely upon an economic principle to arrive at an esti-
mate. The key to valuing the unions’ in kind contributions is my concept of the polit-
ical multiplier. It is the analogue of the Keynesian investment multiplier in eco-
nomic theory, a concept which has been established for more than six decades. Con-
ceptually, the political multiplier postulates that a cash political contribution will
generate a multiple dollar value of in kind political contributions. The cash expendi-
tures used in this analysis are the Federal Elections Commission’s reports that in
1995–96, unions’ PAC disbursements totaled $100 million. (The actual figure was
$99,769,350). The political multiplier, estimated to be 3, therefore probably produced
in kind additional contributions worth $300 million. Hence, in the 1995–96 presi-
dential cycle, the total value of unions’ political contributions—nearly all of which
went to Democrats—was worth $400 million!

The multiplier, a number without units, is derived as follows:
1/1—mpc

Here, the acronym, mpc, means the unions’ marginal propensity to consume (de-
mand) additional political services of the Democratic Party which is associated with
the unions’ cash expenditures for political purposes. Put another way, the unions’
mpc for Democrat political services asks, what proportion of each additional dollar
of the unions’ additional income will the unions spend on in kind political services?
Assuming, the midpoint between 1 (all additional income) or zero, no additional in-
come will be spent on in kind services, one-half (.5) of each additional dollar of in-
come would be spent on in kind political purposes. The multiplier would then be
2. [ 1/(1–.5) = 2], and therefore that unions’ in kind political contributions would
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equal $200 million in the presidential cycle of 1995–96. Together with their cash
contributions of $100 million, this would bring the total to $300 million.

However, based on experience in the Beck (private sector; (CWA v. Beck 487 US
935, 1988) and the Abood (public sector; Abood v. The Detroit Board of Education
431 U.S. 209, 1977) cases, a political multiplier of one-half is clearly too small. Judi-
cial decisions concluded in the Beck case that unions spent less than 20% of their
income on collective bargaining and related purposes, and even less in the Abood
case. The remainder, the bulk of unions’ income was allocated to other purposes, in-
cluding political expenditures. The exact share going to political purposes is not
known. However, given the often stated and forceful intention of the unions’ man-
agement to implement their political objectives, and the range of possibilities opened
up by the Beck and Abood cases, it is reasonable to estimate that the unions’ polit-
ical multiplier would be larger than 2. I estimate it to be 3. This means that the
unions’ marginal propensity to demand (spend) about two-thirds of each dollar of ad-
ditional income, or .67, for political purposes. [1/(1–.67) = 3]. Therefore, the unions’
in kind political contribution had an estimated value of $300 million in 1995–96.
Since total unions cash expenditures are likely to be no less than in the previous
presidential cycle year, the political multiplier should be about the same, or perhaps
slightly larger during the current cycle.

To critics who challenge my estimate of the unions’ political multiplier, I call at-
tention to additional millions of dollars in unions’ cash contributions which I could
justifiably have included in the base (the multiplicand) which is multiplied to derive
the in kind total. Thus, in the 1995–96 election cycle year, unions spent $50 million
on categories of political expenditures other than PAC spending. (Masters and
Jones, Table 4, Journal of Labor Research, 1999, vol. XX, No. 3, p. 311). Beyond
these funds is the remarkable 1995 financial arrangement between the AFL–CIO
and Household International: In exchange for the right to issue an AFL–CIO embla-
zoned credit card, Household agreed to pay the Federation $75 million a year for
5 years for a total of $375 million. Should annual $50 million be added to the
unions’ political spending and thereby enlarge the value of their in kind contribu-
tions? To date, I am unaware of any public accounting of those funds—to what pur-
poses they were put, and most importantly the apparent absence of any accounting
to the public and to the members using the credit cards responsible for generating
these payments to the AFL–CIO. The fact that a listing of the receipt from House-
hold is reported by the AFL–CIO to the Labor Department hardly meets the goal
of full disclosure: where did the money go?

CONCLUSIONS

In my judgment, there are numerous ethical and political problems with existing
campaign finance legislation and policy. My recommendation, which I have consist-
ently held, and presented in the past to the aforementioned Congressional Commit-
tees, is that contributions should be unrestricted for any domestic institution pro-
viding there is full and timely disclosure of the identity of the donor, the amounts
contributed, and for which campaigns the contributions are made. This applies to
both cash and in kind contributions. The most important reason for abandoning reg-
ulation of campaign finance is that the new regulation will surely fail just as it has
in the past. Shrewd attorneys and clever judges will make Swiss cheese of any new
legislation to regulate campaign finance. Finally, one may ask, are campaign finance
matters the root of the perceived ills of the American political system? Free mar-
kets, albeit imperfect, have served this country’s economy and society well. Why
shouldn’t they in the political market? To paraphrase Winston Churchill’s comment
on democracy, that democracy is the worst form of government—except for all the
rest! Likewise, a free political market would be the worst form of raising contribu-
tions—except for all the rest, current and proposed.

Finally, irrespective of a whether there will be a free market in political giving,
public policy should require full and timely disclosure to the public and to union
members, in this particular instance, of the identity of the donor, the amounts con-
tributed, for which campaigns, and must be applicable to both cash and in kind con-
tributions.

APPENDIX

Major Democratic party services sought by the unions and referred to in the text
are as follows: Restrictions on trade agreements, including extending most favored
nation status with China; new labor law; minimum wage legislation, defeat of pay-
check protection legislation; defeat of vouchers in education.

On these issues, just as on political expenditures the unions’ managements often
impose their own views despite the clash of interests between them and the mem-
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bership and within the membership itself. The most notable is paycheck protection.
Enactment of legislation which would require unions to obtain the signature of
members before spending monies for political purposes would severely reduce the
unions’ management political power. Given the minuscule amount individual mem-
bers voluntarily contribute is the strongest argument in favor of the legislation.

Another important union demand for Democratic Party services are restrictions
on trade. The union leadership’s demand that environmental and labor standards
be included in trade agreements is actually intended to slow if not halt the importa-
tion of certain goods. These demands pretend that there are no such standards,
when actually the International Labor Office has addressed them for years and the
U.S. government is a signatory to these agreements. Moreover, as official members
of the American delegation to the ILO, union representatives regularly participated
in determining these standards.

The leadership’s demand for separate American standards makes them the 21st
century version of the Luddites. Adoption of these rules might benefit some private
sector organized workers, but a far larger group of private sector workers organized
and nonunion (who are 90 per cent of the labor market) would lose jobs, especially
in the export industries. Needless to say, it will cost all consumers, reduce their
standards of living, and reduce the output of the economy.

The position of the leaders of public sector unions on trade restrictions is even
less defensible: The output of their members does not enter into the trade accounts,
so they have no stake in protectionism. On the contrary, they have a stake in free
trade. Trade restrictions will reduce their members living standards because they
are also consumers. Similarly, this applies to the public sector members of private
unions, a class of unions I have identified as the joint union. A particular case in
point is the Service Employees International Union, the union once headed by John
J. Sweeney, president of the AFL–CIO. About 75 per cent of its members are in the
public sector, so their standards of living would be damaged by Sweeney’s cham-
pioning trade restrictions. If the U.S. has learned anything in the last two decades
is the value of competition in furnishing goods and services, in this, the New Age
of Adam Smith.

Another important example of the Democratic Party services which the teachers’
unions in particularly wish to obtain is the rejection of educational vouchers. The
power of the teachers’ unions is rooted in their monopoly control of public education;
vouchers are a competitive challenge to that monopoly. By acquiring the Democrat
Party’s opposition to vouchers, the teachers’ unions can maintain the status quo. So,
like their confreres in the private sector, they, too, practice a 21st century version
of Luddism.

Organized labor’s partnership with the Democrat Party will lurch further to the
Left as the new century unfolds. Because of the future demographics of unionism,
the dominant force within the union movement will become the public sector unions.
Atop this group are the teachers’ unions, the NEA and the AFT, and they are much
further to the Left than most other unions. I expect the two to merge in the near
term creating the largest union in the world. As part of that merger, the NEA will
affiliate with the AFL–CIO, and in due course, will supply the leadership of the
Federation. That development will further cement the close political relationship be-
tween organized labor and the Democrat Party and their interdependence will inevi-
tably shift the political orientation of both further to the Left.

f

Mr. PORTMAN. I want to thank all the panelists. I want to apolo-
gize that more members aren’t here. The reason is we have had
votes; and because this hearing was originally scheduled from 2 to
4 and the press and public were notified of that, there was some
concern that we keep it moving so that we were able to hear not
only all your testimony but have an opportunity for questions.
After this vote, which is occurring now, I would expect members
will begin to come back and have an opportunity to ask you ques-
tions.

I would like to get started with the questions so, if I might—and
let me make the further point, Mr. Troy, that not only is the media
here, you have got C–SPAN here. So your words are going out to
hundreds of thousands if not a million or so Americans, and this
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is also very important information that we are having read into the
record to create a record of this hearing which will be distributed
to all the Members. So we are here in a very important under-
taking, and your words are being taken seriously and will be a
major part of the deliberations as we decide what to do with 527s
and other political activity.

If I could start, Mr. Makinson, with you and thank you for your
good testimony and talk a little bit about what the Center for Re-
sponsive Politics does, you made the point at the end of your testi-
mony that needs to be clarified, at least for my own purposes,
about how, because 527s are unique, we need to deal with the 527
issue. After all, a foreign entity could actually be influencing U.S.
elections through 527. And that certainly is a concern of mine and
I think it is a concern of many of our colleagues.

My question for you is really pretty simple. Is it possible for a
foreign government or a foreign person to contribute to a section
501(c)(4)organization?

Mr. MAKINSON. Frankly, I don’t know the answer to that.
Mr. PORTMAN. The answer is yes.
Mr. MAKINSON. It is possible certainly for them—.
Mr. PORTMAN. It is a rhetorical question, since I knew the an-

swer. Any other panelists would like to—maybe Mr. Potter remem-
bers this back in his days as chairman or member of the commis-
sion, but the answer is yes. I would just make the point, can a
(c)(4) engage in political activity?

Mr. MAKINSON. Sure.
Mr. PORTMAN. Yes. Can a (c)(4) lobby me?
Mr. MAKINSON. Sure.
Mr. PORTMAN. Can a (c)(4) lobby Congress?
Mr. MAKINSON. That is what they are for.
Mr. PORTMAN. As long as it is not a substantial—51 percent of

its activities; is that correct? Would a (c)(4) have to identify such
a foreign contributor to the general public?

Mr. MAKINSON. Only to the IRS if it was more than the amount.
The answer is, no, they would not.

Mr. PORTMAN. The answer is, no, they would not.
What if that person donated a million dollars?
Mr. MAKINSON. The IRS would know. The public would not.
Mr. PORTMAN. The public would not know.
I only make the point that there are other types of tax-exempt

organizations that can include elections today legally and keep
their contributors anonymous. To say that somehow it is a unique
problem with 527s I think misses the larger question. Maybe we
cannot grapple with all these issues in this Congress, but I cer-
tainly hope we take our best shot at it.

I will have to leave now and vote. If you all can remain for a mo-
ment. Again, other members will be coming back and are eager to
ask you questions. We will only recess briefly and again apologize
for this interruption and appreciate your patience. Thank you.

[Recess.]
Chairman HOUGHTON. [Presiding.] Sorry about this. OK. Well,

let’s go ahead.
Did everybody testify? OK. Let’s have some questions here.
Bill, have you got some questions? I have got some myself here.
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I guess the thing that I am most concerned with is the shifting,
if we close off the 527s, that so much of the activity then can move
over to the—on 501(c)4s, 5s, and 6s. So what we are trying to do
is to make sure that we shine enough light on some of these activi-
ties and yet not be so invasive it really gets into the privacy issue.
Maybe you have got some comments to make on that, any one of
you.

Ms. MITCHELL. Mr. Chairman, I am Cleta Mitchell.
In my testimony, one of the recommendations I would make to

the Committee is that you do a couple of things that would require
more disclosure but would not be too invasive and that is essen-
tially requiring 527s to file 9nineties and work on—I have read in
the reports from the staff and from the Treasury Department and
others that the 990 provisions with regard to political expenditure
reporting are aggregate, not—they are not very comprehensive.
There is no reason that Congress couldn’t work on that.

They already are required to disclose their political expenditures.
If Congress is not satisfied that those disclosures are sufficient,
then that is an area to work on.

The other thing I think is important is that another rec-
ommendation is that perhaps 527 Committees should not be for
purposes other than related to candidates or political parties. That
is what they started out to be. But part of this problem is the IRS
decision several years ago to expand the definition of exempt pur-
pose expenditures. That coupled with the decision of the IRS to
deny tax-exempt status to a couple of Republican/conservative
groups—the Christian Coalition being the best example, as well as
the National Policy Forum. I think the IRS has to take a little
more expansive view for allowing for issue groups to be 501(c)4s
and make the 527s candidate Committees as they originally were
intended to be or political parties and make everybody file a 990
and work on the 990 disclosure provisions for political expenditures
instead of creating a whole new raft of regulations in the IRS.

Chairman HOUGHTON. That is very helpful. Go ahead, but I have
got a question I would like to ask you, Mr. Moramarco.

Mr. MORAMARCO. The thing that the public is interested in, who
are the major donors? The Supreme Court’s concern was with cor-
ruption and the appearance of corruption; and if you get one piece
of information from these organizations, it has to be who is contrib-
uting in amounts of 1,000, 5,000 amounts that people could con-
sider corrupting so that when legislation comes up people will
know, oh, that person may have been influenced here or not.

Chairman HOUGHTON. Let me talk about something that you
mentioned, and that was the Snowe-Jeffords bill. You thought it
was going in the right direction. I think it is going in the right di-
rection. All of these things are going in the right direction. The
question is, what is the extent?

One of the things that I worried about is, if you are just talking
about broadcasting, television or radio, in this modern day of cam-
paigning, with all the ins and outs, I mean not only the news-
papers and direct mail but the Internet and the web and every-
thing like that, I would just—I feel it is just too narrow. How do
you feel about that?

VerDate 20-JUL-2000 16:17 Apr 30, 2001 Jkt 060010 PO 00000 Frm 00110 Fmt 6633 Sfmt 6602 K:\HEARINGS\68223.TXT WAYS3 PsN: WAYS3



107

Mr. MORAMARCO. I think you raise a good point. I think Snowe-
Jeffords was crafted narrowly in order to try to get majority sup-
port in the Senate. I think it makes sense to look beyond to add
things like direct mailing phone banks.

If you do that, I would caution you to add a significant dollar
threshold. You don’t want to get to the point where you are cap-
turing Mrs. McIntyre who is delivering pamphlets on a street cor-
ner. That the Supreme Court told us you can’t do.

If you want to start including things like phone banks and direct
mail but you have a $25,000 threshold, $50,000 threshold, some-
thing that allows the Court to sit back and say, OK, we are going
after people who are major players in this, I think that makes
sense. There is nothing magic about the three that Snowe-Jeffords
picked.

Chairman HOUGHTON. Right. Yes?
Mr. POTTER. Mr. Chairman, I think in that regard there is an-

other aspect of Snowe-Jeffords that is worth noting and that is to
deal with some of the constitutional issues of compelled disclosure.
Snowe-Jeffords sets up a mechanism whereby an organization can
establish a separate account and fund its political advertising
through that account and then only need disclose the donors to the
account. I think particularly for non-527s that has some real valid-
ity because that way you are not requiring that every donor to the
organization or every large donor has to be disclosed when they
may have given to the (c)(4) for nonpolitical, non-advertising pur-
poses. And so that is an area of Snowe-Jeffords that I would com-
mend to the Committee’s attention.

Chairman HOUGHTON. Mr. Coyne. Thank you.
Mr. COYNE. Thank you, Mr. Chairman.
It has been suggested by some people that we expand this be-

yond the Snowe-Jeffords and go to the 501(c)4, 5, and 6 and be in-
cluded in the legislation as it relates to section 527. Does any of
the panelists have any concerns about the constitutionality of doing
that?

Mr. POTTER. It depends, I think, Mr. Coyne, on how you do that.
There are clearly constitutional issues here that are more severe
for (c)(4)s than they would be for a 527 because a 527 exists for
the purpose of election activity and the (c)(4) does not. Its principal
purpose is otherwise. Thus, in my testimony when I talk about lim-
iting the disclosure, I think the wider you are going to cast your
net into (c)(4)s, 5s, and 6s, the narrower you are going to want that
disclosure to be.

I would in particular urge the Committee that if you were going
to require disclosure of any (c)(4) activity that you are going to
have to use a definition that quite specifically and narrowly defines
what that activity is. The 527 definition, which is political activity
very much like the definition that the Court threw out in Buckley
designed for the purpose of influencing a Federal election, that may
work for 527s which, after all, are self-proclaimed political groups.
That is what they have told the IRS they are there for, but I don’t
think it will work for (c)(4)s which have other purposes. So you are
going to have to have a rather narrow definition as far as what has
to be disclosed if you move toward disclosure in these groups.
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Mr. COYNE. Can I take that that no other panelists has any con-
stitutional concerns about expanding it into those other areas?

Ms. MITCHELL. Do not let my silence on the subject in any way
infer consent. Because I absolutely think there are serious constitu-
tional implications which is why what I said in my oral testimony,
what I have said in my written testimony—I think it is very impor-
tant, two things: number one, that you have to identify what the
problem is that you are trying to solve. I think that is the under-
lying problem here. And then whatever solution is designed is nar-
rowly tailored to address that problem.

What I think is going on here is that there is one stated problem
but what really many are trying to accomplish is to create a whole
new campaign finance regulatory apparatus within the IRS, and I
find that very disturbing.

The second thing I would say is there is not one person on any
of these panels here today other than, I suppose, Mr. Potter and
me—I don’t know if you represent any, but I do—who represents
501(c)4s, 5s, and 6s. I don’t represent any 5s, excuse me, because
we represent—no unions have hired us let me say that.

But I think that it is important to, first of all, know what it is
you are proposing. I realize that everybody is trying to do this by
Independence Day, which I think is utterly ironic, but it seems to
me appropriate that Congress ought not to be stampeded into
trampling on the first amendment rights of thousands and millions
of Americans and that the first thing you ought to do is write a
proposal and then circulate it, have time for people who are going
to be affected by this, these hundreds of thousands of organiza-
tions.

I counted 280,000 4s, 5s, and 6s listed in your staff’s information.
Couldn’t you find one of them to come today? It seems to me that
the people who are going to be impacted by whatever it is you are
going to do are more important than to sit and listen to your col-
leagues telling you why this needs to be done so it can be on the
evening news.

I am very disturbed by this process, that you are not taking the
time. This Committee thankfully is at least having a hearing, but
this is not sufficient on this very important subject, and I would
urge the Committee to slow down, give us a proposal, circulate it
within the community that will be regulated which, ultimately, is
all the citizens because they are the ones who join and pay dues
to these organizations and let us have an opportunity for input.

Chairman HOUGHTON. Could I just interrupt? Lots of invitations
were thrown out. Lots of information was out there. Very few peo-
ple responded.

Ms. MITCHELL. Mr. Chairman, I will tell you—Mr. Chairman, I
would like to—.

Chairman HOUGHTON. Would you like to—.
Mr. MAKINSON. Thank you, Mr. Chairman.
If there ever was a compelling argument why the Committee

might want to narrow its scope on 527s, we just heard it. The last
time that this issue came up that there was anything in Congress
about regulating 501(c)4s, there was a rare agreement between the
Christian Coalition, the Sierra Club and a whole other series of
groups raising exactly those points. That is why I would take this
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opportunity, if I could, to once again draw the difference—it is 527s
which are completely invisible, absolutely invisible, which don’t
have to be organizations at all and all the other organizations out
there.

If you look at ads produced by them, if the Teamsters or the
Christian Coalition or the Sierra Club, which right now has issue
ads on the air, puts their name on it, people know who they are.
People don’t know who Republicans for Clean Air or any of these
other groups are, and there is—that is in a nutshell the difference
between these groups and the others.

I do think, Mr. Chairman, that it probably requires a bit more
concentration by Congress on applying this disclosure required re-
quirement to the other groups. I do think it is a good idea, frankly,
but I do think those other groups are going to rise up if you expand
it that way. If that happened, it could block passage of something
before the 2000 elections, which I think would be a disaster, given
the potential for 527s.

Chairman HOUGHTON. Mr. Portman.
Mr. PORTMAN. Thank you.
Chairman HOUGHTON. I am sorry. Please go ahead.
Mr. MORAMARCO. On the question of constitutional concerns, just

speaking for myself, I think the 527s are absolutely clear. There
really shouldn’t be any constitutional problem with regulating 527s
because of the way they self-define themselves. When you move be-
yond that, there are constitutional issues. I don’t think anybody
can give a guarantee about what the courts will or will not accept.
It just hasn’t been done yet.

On the other hand, the reason I spoke in favor of Snowe-Jeffords
approach is because I think a lot of thought went into that ap-
proach, was recommended by a lot of thoughtful people in the Sen-
ate; and in my view that passes constitutional muster.

Mr. COYNE. Thank you.
Chairman HOUGHTON. Thanks very much.
Mr. Portman.
Mr. PORTMAN. Mr. Chairman, I won’t take much time because I

had the pleasure of hearing all the testimony and asking a couple
of questions or one question of Mr. Makinson in your absence. Let
me just make an observation.

Mr. Makinson’s point is basically that even though we ought to
have disclosure that is consistent among nonprofits that do political
activity, which would include the 501(c)4s which we talked about
earlier that would permit foreign nationals, as we said, to con-
tribute and not be disclosed, it is just too hard to do this year; and
that is fine. Maybe that is the answer. But let’s not create this
sense that the only problem out there is this unique 527 group that
only recently has become a matter of concern and make arguments
as we did earlier that, gee, it is because foreign nationals can con-
tribute to a 527 and therefore corrupt the political process, and
that is why we need to get at 527s. I would just hope that we
would keep this on an honest level, that there are a lot of problems
out there.

I appreciate your comment a moment ago that you would like to
see disclosure in these other categories but you think this year,
perhaps an election year, although you didn’t say that—I’ll say
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that—it might be difficult to get our hands around the bigger issue,
and Mr. Moramarco says a lot of work has gone into the other one,
maybe not as much work into this—maybe. There is a lot of
thought that has gone into this as well, and I know Mr. Houghton
has put a lot of thought into it.

I would hope before we throw in the towel and say, gee, we can’t
get at the bigger problem because it is not politically doable, let’s
talk about the right thing to do. I think the Center for Responsive
Politics focuses on the right thing to do in their other work. I hope
they will focus on it here.

Ms. Mitchell has her views on what the right thing is to do. I
know you all don’t agree often not just on this issue but other
issues with regard to political activity, disclosure, not just in the
disclosure area but generally with regard to campaign finance. I
would hope that we could at least keep this at a level that there
are other problems.

That is really the point I was trying to make earlier that has
come out with regard to our other questions and our other wit-
nesses that if, we really need to get beyond this problem, we need
to get beyond the immediate sort of political hit of the day and
whatever is the seemingly easy target right now and look at the
broader issue and what is going to happen when we push down on
one side, it is going to pop up somewhere else. And I think our les-
son from the seventies has to be that it is never going to be perfect
but that we need to look at the bigger picture as well.

With that, I would yield back my time.
Chairman HOUGHTON. Thank you.
Would you like to go, Lloyd? Please, you go ahead.
Mr. DOGGETT. Ms. Mitchell, I believe that you are principal advi-

sor for J.C. Watts’ Citizens for a Republican Congress.
Ms. MITCHELL. J.C. Watts has nothing to do with that organiza-

tion.
Mr. DOGGETT. Are you principal advisor for—.
Ms. MITCHELL. I am legal counsel to Citizens for a Republican

Congress.
Mr. DOGGETT. And it is a 527?
Ms. MITCHELL. It is a 527 Committee, and let me say the reason

why. Because after talking with the people who wanted to put that
together, I advised them, based on the IRS rulings, that I did not
think that they could qualify for a 501(c)4 status even though they
had no interest in being involved in any campaigns but because
they wanted the name Republican in their name.

Mr. DOGGETT. It still has as its goal raising $30 million for this
election cycle?

Ms. MITCHELL. No. That was never true. That is what I am say-
ing. This is legislation by headline.

Mr. DOGGETT. What is its objective in terms of funds?
Ms. MITCHELL. Well, it had an objective to raise a lot of money.

They just haven’t been able to do that.
Mr. DOGGETT. They couldn’t get the $30 million?
Ms. MITCHELL. They really didn’t—no, that is basically correct.
Mr. DOGGETT. What other 527 organizations are you affiliated

with?
Ms. MITCHELL. Affiliated with or represent as an attorney?
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Mr. DOGGETT. Either one.
Ms. MITCHELL. Our firm represents a number of candidate Com-

mittees. I am sure all of you are aware that your candidate Com-
mittees are section 527 Committees.

Mr. DOGGETT. I am talking about the undisclosed non-candidate
Committees.

Ms. MITCHELL. Well, do you consider GOPAC an undisclosed
non-candidate Committee?

Mr. DOGGETT. Is that one of your—.
Ms. MITCHELL. That is one of our clients.
Mr. DOGGETT. Are there any others?
Ms. MITCHELL. That is plenty.
Mr. DOGGETT. Pardon?
Ms. MITCHELL. That is plenty.
Mr. DOGGETT. Are there any others?
Ms. MITCHELL. There may be. I didn’t bring my entire client list,

but we represent a number of candidates, candidate Committees.
Mr. DOGGETT. Can you name any of your other 527 clients that

you represent that are involved in attempting to influence this elec-
tion cycle?

Ms. MITCHELL. I represent some 527—we represent some 527
Committees that are not involved in any way in the election cycle.

Mr. DOGGETT. Do you represent any that are involved in the elec-
tion cycle?

Ms. MITCHELL. No.
Mr. DOGGETT. I gather that you disagree with Representative

J.C. Watts’ comment that he had no problem with full disclosure
for 527s?

Ms. MITCHELL. I am not aware of what he said. I have a lot of
problems with the fact that a number of Members of Congress have
made statements on this subject that seem to me to be ill-advised
and uninformed, but that is not the first time that is going to hap-
pen.

Mr. DOGGETT. I am sure it won’t be the last.
Ms. MITCHELL. And, frankly, the fact of the matter is that is why

citizens groups ought to be able to exist, to call you on it when you
make those kind of dumb statements.

Mr. DOGGETT. Thank you very much.
Mr. Potter, I want to thank you for the leadership you have

shown not only with reference to the issues we are discussing today
but on campaign finance issues generally. I know that you men-
tioned that one of the areas that Buckley refers to and that has
been an issue is the potential for campaign contributions to cause
corruption; is that correct?

Mr. POTTER. That is right.
Mr. DOGGETT. Isn’t that potential for corruption greatly in-

creased when the money can be taken without any disclosure as to
when or how much or from whom it has been taken?

Mr. POTTER. The Court found that was the case when it upheld
the requirement for disclosure of independent expenditures in the
Buckley case.

Mr. DOGGETT. From your experience on the FEC and as a lawyer
and as someone involved in the political system, don’t you find that
to be true, that the potential for corruption of our political system
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without regard to any particular individual or political philosophy
is significantly increased when the contributions in the old sense,
I guess, of the bagman where the bag of money can come in with-
out anyone knowing who it came from in the public, how much it
is, and for whom it came?

Mr. POTTER. I think the Court was right that disclosure is impor-
tant for those reasons.

Mr. DOGGETT. Professor Hill, you heard my comments earlier on
the panel with Senator McCain concerning the importance of effec-
tive date. If we do not in the effective date include those contribu-
tions that have been raised from secret sources throughout the
year 2000, what do you think the effect of the legislation will be?

Ms. HILL. I think the effect of the legislation would be to create
what legal academics are fond of calling a moral hazard, which is
to say an invitation to bad behavior given the last legally available
moment. And, frankly, most private lawyers would feel compelled
to advise their client if they still had a window to get it done fast.
So retroactivity is not unknown by any means in tax measures and
would not be I think particularly controversial, especially in view
of the moral hazard of a prospective effective date for something
like this.

Mr. DOGGETT. Thank you and for your leadership on this 527
issue.

Mr. Makinson, I have been concerned that on the Senate side,
unlike the bipartisan character of this hearing, those who advance
the McConnell—I will get it right in a minute—the Senator from
Kentucky and his colleagues who have advanced a proposal there
seem to be the same group of people that took such pride in killing
the McCain-Feingold broader campaign finance system. Is it your
belief that if our choices are to load down this bill in a form that
they will eventually be able to kill it over there or simply pass a
527 proposal along the lines that I have advanced and add on per-
haps Snowe-Jeffords, that we would be better off doing the latter?

Mr. MAKINSON. Mr. Doggett, that is a political question. And
since we are a (c)(3), not a (c)(4), I haven’t practiced in those sort
of arguments.

Mr. DOGGETT. I will take that as a fair answer, but maybe you
can, within your tax-exempt status, maybe comment.

Mr. MAKINSON. I will try. By far the most dangerous loophole we
have this year are 527s, witness the rush to them because they
give such unlimited flexibility.

I might point out this is true of both the right and the left. The
Sierra Club is doing this as well as groups on the right. And, frank-
ly, the hallmark of people in the past on the Hill not wanting to
change the laws has always been what we need is disclosure, so we
are now beginning to hear for the first time what we have to be
concerned about is privacy and that that somehow ranks higher
than disclosure.

I think that there is some legitimate questions about privacy
that need to be addressed. But the real question here, and the
question I think that Congress is justly dealing with, is, frankly,
the question that the public is going to be asking this year more
than ever, is who is paying for this election. If that answer can’t
be given, if there is one class of Committee that can put political

VerDate 20-JUL-2000 16:17 Apr 30, 2001 Jkt 060010 PO 00000 Frm 00116 Fmt 6633 Sfmt 6602 K:\HEARINGS\68223.TXT WAYS3 PsN: WAYS3



113

ads on the air that doesn’t have to answer that question, then the
prospect that this whole Congress may face is that we can have an
election on the 7th of November in which a lot of the public doesn’t
have faith in the results of the election because it may have been
influenced at the last minute of the reality that we face with this
loophole, particularly the loophole of the 527s, is negative ads the
last week before the election coming in like a neutron bomb. They
are coming out of nowhere, doing their damage and disappearing.

We don’t have any other means for affecting Federal elections
that is quite as potent as these 527s. Therefore, I would say if you
can narrowly address that most important problem and that big-
gest danger and then if you can get more beyond that, terrific, but
don’t fail to do something about 527s before the elections or it may
haunt us all.

Mr. DOGGETT. Mr. Moramarco, you have mentioned in answer to
earlier questions your support for the concept of the Snowe-Jeffords
proposal. It focuses, of course, on broadcast ads. Is there anything
in the Court decisions or in terms of good policy that would limit
our expanding that to cover print ads, direct mail, things of that
type for the same time period?

Mr. MORAMARCO. No, I would only add that a dollar threshold
would be important to not cover de minimis spending. Leaving that
issue aside, it is appropriate.

I want to add I hope my earlier comments weren’t taken by any-
one to imply that I didn’t think the bill currently before the House
is a very thoughtful one. I think it is.

Mr. DOGGETT. Thank you.
Chairman HOUGHTON. Dr. Troy.
Mr. TROY. I just want to repeat my recommendation and maybe

elaborate just a little that we should go to a political free market
in determining what people will give as long as there are individ-
uals, organizations, in kind or in cash, that all this should be only
subject to complete disclosure.

And I want to add this comment. Churchill said of democracy, it
is the worst form of government except for all of the rest. A politi-
cally free market may be the worst way of handling campaign fi-
nance reform except for all of the rest. With all due respect to this
Committee and those in the Senate, legislation will surely find its
way into a Swiss cheese factory and it really is—all of these pro-
posals wind up being, with all due respect to lawyers—and my son
is a graduate of the Harvard Law School—this is ‘‘make work’’ for
lawyers.

I think the free market, which has served us so well in the econ-
omy—this new age of Adam Smith, I think it is time for the polit-
ical world to move into the new age of Adam Smith. Thank you.

Chairman HOUGHTON. Thank you, Dr. Troy.
Mr. Thomas.
Mr. THOMAS. Thank you very much, Mr. Chairman.
Mr. Makinson, I wouldn’t worry about the voters’ reaction to this

election on the 527 question, since you strongly advocated in your
testimony, and others’, to focus on the 527s. There are plenty of
501(c)(4)s that, through an educational process, have told us that
Members of Congress are bought and sold.

VerDate 20-JUL-2000 16:17 Apr 30, 2001 Jkt 060010 PO 00000 Frm 00117 Fmt 6633 Sfmt 6602 K:\HEARINGS\68223.TXT WAYS3 PsN: WAYS3



114

If you are really worried about the pivoting of this election on
somebody spending some money, I wouldn’t be so concerned about
focusing totaling on the 527s.

We also hold these hearings to try to shed some light on an area
that probably needs to be addressed; and we bring panels in to try
to shed light rather than obfuscate. And I apologize for not being
here the whole time, but when I hear a phrase like ‘‘527s are invis-
ible,’’ I don’t think that you meant to say that as a blanket state-
ment.

Is that correct, Mr. Makinson?
Mr. MAKINSON. I am not sure that I said ‘‘invisible.’’ I believe I

said ‘‘phantom Committees.’’ .
Mr. THOMAS. Do you believe that all 527s are phantom Commit-

tees?
Mr. MAKINSON. Not at all.
Mr. THOMAS. When you say 527s are the problem, as a legitimate

candidate that files for office, I am a 527.
Mr. MAKINSON. Exactly. And I think the traditional use of 527s

is part of our political—.
Mr. THOMAS. OK. But Mr. Moramarco earlier said it was because

of the failure to get four votes on the FEC.
I don’t think that is the problem. I think if you go back and look

at the letters issued by the IRS, that says that somebody can cre-
ate a personal dilemma for themselves by becoming a 527, which
prior to the IRS letters were all political and they had to file and
disclose. Now the IRS says you can in your charter or by vote say,
we don’t advocate the election or defeat of someone; therefore, we
are not constitutionally engaged in political activity, but are a 527.

So IRS was the one that allowed people to produce this double
screen, but not everybody in the 527 category gets the double
screen—only those who fall in the political category who announce
themselves as nonpolitical.

Why in the world wouldn’t you be in support of going after, in
a reasonable and appropriate way, the point that you say that you
have always wanted, which is disclosure; but why in the world
would you create a structure which produces only a 527 disclosure
when the exact, same activity carried on by a (c)(4), (c)(5) or (c)(6)
would not be disclosed if you take only the Doggett legislation and
add Jeffords v. Snowe.

Are you telling me that there is none of a similar activity going
on in (c)(4)s, (c)(5)s and (c)(6)s? Of course, you can’t say that.

I would hope that if you are coming here as experts on the sub-
ject matter, you don’t just shill for a 527 disclosure and say, gee,
let’s not do a reasonable and appropriate effort. You are doing a
disservice to a period in time which might be able to deliver some-
thing that I didn’t think we were going to deliver this soon; and
that is a relatively broad disclosure provision and expenditure pro-
vision from groups who have chosen to be in a tax-benefited cat-
egory. Nobody put them there but themselves. They chose the tax-
preferred position.

Mr. Potter, I would like a reaction to this statement. I believe
that the Supreme Court’s discussion in Buckley v. Valeo about the
criteria for disclosure on political activity isn’t a constitutional cri-
terion that this Committee, the Ways and Means Committee in

VerDate 20-JUL-2000 16:17 Apr 30, 2001 Jkt 060010 PO 00000 Frm 00118 Fmt 6633 Sfmt 6602 K:\HEARINGS\68223.TXT WAYS3 PsN: WAYS3



115

dealing with the Tax Code has to adhere to in terms of saying what
the ground rules are to play in the tax-preferred area. I believe we
can define a reasonable and appropriate political activity which
isn’t just the narrow advocacy of the election and defeat, but a
broader definition of disclosure; and if those organizations don’t
like that definition, they don’t have to be a tax-preferred Com-
mittee.

Mr. POTTER. Yes, I think one of the points that came out of Mr.
Portman’s earlier discussion with the witness is that the IRS has
very broad and very murky rules at the moment for what con-
stitutes political activity, that I think would never stand up if you
were not dealing with an organization that had a tax preference
there.

Mr. THOMAS. As I said at the beginning, if someone wants to
avoid any impact by any of these bills that we have looked at, all
they have to do is be a for-profit and carry on their activity, and
they may or may not make a profit.

So anybody who thinks that they are stamping out, or any mem-
ber who stands up and says, or any organization that labels re-
sponsive in its title that we are going to stop these kinds of activi-
ties, really either is doing it for some other reason than I can un-
derstand or doesn’t understand what we are doing.

All we are saying is, if you want this tax-preferred position, from
now on you are going to have to disclose both in terms of where
the money comes from, above-appropriate expenditures, the ex-
penditures above an appropriate threshold.

My only concern, I hope someone took a look at the 501(c)(3) po-
litical criteria, and if we are going to be dealing with (4)s, (5)s and
6s and 527s under a reasonable and appropriation definition of in-
volvement in an election, you have now created a loophole in the
501(c)(3) which goes back to the court test of actively engaged in
an election. We probably should carefully examine 501(c)(3)s as
well.

You people should have uniformly encouraged us to take the cur-
rent opportunity and not just go after one section of the Code, but
create a reasonable and appropriate disclosure in 501(c)(4)s, (c)(5)s
and (c)(6)s and look at the definition in 501(c)(3)s to see if we need
to change it.

I frankly am disappointed that some of you who profess to be
professors came on and shilled in a very narrow way for a specific
proposal. I would have expected a broader understanding of the op-
portunity we have available; but after all, you also not only have
to be knowledgeable, but understand politics. This is a window;
this is an opportunity.

The gentleman from New York, the chairman of this Sub-
committee, is in the lead and his name is absolute triple A gold
bond. When he says he wants to move an appropriate and reason-
able bill, he has a better chance than anyone I have known in the
22 years I have been here to do that. Support him.

Thank you, Mr. Chairman.
Mr. PORTMAN [presiding]. Do we have any more questions from

the panelists?
Mr. Coyne.
Mr. COYNE. No.
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Mr. PORTMAN. I think it would be appropriate to give the mem-
bers of the panel an opportunity to respond appropriately, and then
we will adjourn the hearing.

Ms. Mitchell.
Ms. MITCHELL. Mr. Thomas, I think Mr. Portman can attest, I

did not necessarily agree with the other comments that were made.
My proposal is that I think it is important to have—to treat tax-
exempt groups alike. And my suggestion to the Committee is to
look seriously at three types: Number one, requiring 527 Commit-
tees to file 9nineties like (4)s, (5)s and (6)s; number two, to look
at the political expenditure provisions that are already contained
on the 9nineties, and if they are insufficient to address that and
make them more comprehensive or more satisfactory; and number
three, to consider addressing to the IRS the issue of returning 527s
to their original intended purpose, but at the same time allowing
organizations that come to the IRS that really are issue-based or-
ganizations not to be unfairly denied their applications to be
501(c)(4)s, as has happened to the Christian Coalition and to the
National Policy Forum. I think there are some narrowly tailored
solutions which could pass constitutional muster.

Let us not forget that the canard here is disclosure. Senator
Lieberman made reference to the canard, every dime of soft money
which is given to the national party Committee and every dime ex-
pended; and that was the evil of the day until 527s came along to
be the new evil of the day. Disclosure is not what campaign finance
reformers are after; they want to eradicate even that. So disclosure
is only the first step to eliminating and regulation.

Mr. THOMAS. May I respond just briefly?
Mr. PORTMAN. Mr. Thomas and Mr. Hill and others.
Mr. THOMAS. I didn’t mention you specifically, so by omission,

you should have considered that I didn’t.
The concern that I have is that you can never put the genie back

in the bottle. What we have to do is say, if there are organizations
out there that function for good and worthy purposes that ought to
have a tax-preferred position, this is not going to be a backwater
for people involved in politics to use a subterfuge to cover up their
activities.

What the IRS has allowed is a fish to call itself a fowl, and we
need to go in and make sure that the entire category is taken care
of, not just one particular area that has been latched on as a polit-
ical device to create additional images of people bought and sold,
or activities carried on under the guise of education to subvert
American politics.

I want to make sure that doesn’t occur whether it is a labor orga-
nization, an associational organization, or someone engaged in edu-
cational activities. I would hope others would have the same con-
cern.

Mr. PORTMAN. Mr. Potter.
Mr. POTTER. I agree with Mr. Thomas that this is a historic op-

portunity. I think it is important, as you move through this to work
very carefully, to make certain that you don’t overreach. I think the
opportunity includes all of those categories.

I have read the comments for instance of the independent sector,
which talks about some of the specific constitutional issues for the
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(c)(4)s and I think they are there. Your comments about for-profits,
I am trying to address that in my written testimony.

I would make two points. One is, as you know, you are never
going to solve this in one instant blow. You will make a good start,
but you will find next year that something else has come up, and
you will find that there is some other way around this; and at some
point you will have another panel, because you will have a disclo-
sure problem. That is fine. That should not prevent you from doing
something today, knowing that you cannot be all-inclusive and that
something will turn up that you will have to address in the future.

I also don’t think that you can go back though, in all due def-
erence to Cleta, you can’t turn around and say to the IRS, redefine
527s again, because you had a real problem out there. On the
Democratic side, the Democratic Leadership Council, on the Repub-
lican side, the Christian Coalition, were organizations that a couple
of years ago did not have a home at all. They were not (c)(4)s under
the Tax Code, and in the IRS view, they were not 527s because
they did not engage in express advocacy. It seems to me that the
point is, are you going to get to disclosure of their candidate-spe-
cific advertising which is how you all started this today?

Mr. POTTER. Ms. Hill.
Ms. HILL. I really agree with Trevor Potter’s comments, and I am

very cheered by the spirit of bipartisanship that we saw on the
panel of Senators and Congressmen who came forth today to talk
about trying to achieve the achievable and not letting the perfect
destroy the achievable at a particular time.

Had Representative Thomas’ staff had a chance to brief him on
my testimony, he would perhaps feel more assured about the scope
of the comments; and I will leave his staff to do that at their lei-
sure.

Mr. PORTMAN. We will stipulate for the record that Ms. Hill testi-
fied in her written statement about problems both with 527s and
the 501(c)(3), (4), (5) and (6)s, although your oral testimony was
slightly more focused on the 527s.

Ms. HILL. Five minutes is 5 minutes.
Mr. THOMAS. Since my name was mentioned, I will tell you I

don’t have my staff brief me; I read the testimony.
Ms. HILL. I am sure you do.
Mr. THOMAS. In your written testimony, it says one thing, and

in your verbal, it says another in terms of not being as stressful
of certain points. The point I wanted to make was who determines
what is achievable. It probably ought not to be labor unions and
groups on the right; and it probably ought not to be college profes-
sors or ex-college professors, because we tend to underestimate the
achievability of something.

Ms. HILL. To the extent that broader disclosure is achievable
with the kinds of safeguards that Trevor Potter mentioned and we
don’t need to repeat, that is a useful idea, as my written testimony
indicates, and I would call the Committee’s attention to the tax-
ation with representation case where the Supreme Court provides
some useful guidance that you might wish to consider, that not
every exempt organization has a full range of participatory rights.
But the court emphasized that citizens must have the right to asso-
ciate together in some other type of entity, and I would urge you
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not, in whatever logroll you engage in, to lose sight of that part of
taxation with representation as well.

The idea of moving forward on broader disclosure of contributors
is certainly, I think, a worthy idea, and I hope that it is done with
the kind of care for which Mr. Potter has provided useful guidance.

Mr. PORTMAN. We are in a freewheeling discussion which is
hopefully going to help us move forward, and I think this is a good
dialog, and it has been a bipartisan effort.

Are there any other members of the panel who feel the need to
express a view? We will turn the light on one more time because
members have to go, as do others.

Mr. Makinson.
Mr. MAKINSON. I want to say I agree with Mr. Thomas that we

need as much disclosure as we can possibly get, and I would like
to commend the Commission, I have never been before Congress
before, I have never had occasion to; and that is because Congress
hasn’t passed any campaign finance law in 20 years that we have
groups rushing to the IRS to find the equivalent of a tax loophole,
and I really applaud your efforts to have Congress decide what the
rules are and not the IRS and not the courts.

Mr. THOMAS. There have been a number of excellent bipartisan
modest modifications to campaign laws over the years, and organi-
zations out there have said, if you don’t fundamentally change ev-
erything, we are not going to support it. It has been extremely dif-
ficult. Had we done this in a—solved the problem as we moved
along, we would be a long way down the road.

But we also not only have to deal with the question of participa-
tion in elections, but frankly, Mr. Moramarco, we have a constitu-
tional right to privacy which we have to balance while we balance
all of these other rights as well.

Mr. PORTMAN. Other panelists. Mr. Moramarco.
Mr. MORAMARCO. I agree with Mr. Thomas, that everything I

have heard about this Committee is, it is struggling very hard to
come up with a workable solution to this, and this really is a win-
dow of opportunity, so I am not exactly sure who I am supposed
to be shilling for or not shilling for. That comment kind of surprises
me.

All I want to share with the Committee is my view that when
there are problems of the type that Representative Thomas has ad-
dressed, which are, these groups could reorganize as for-profits the
very next day, it makes sense not to attack this just through the
Tax Code, but to look at an approach like Snowe-Jeffords which
looks at actions that would apply to anyone regardless of how they
are organized by tax status.

And I agree we should go as broad as achievable, but there
seems to be legitimate disagreement among people how you pro-
ceed beyond 527s, but I think it would be a good thing.

Mr. PORTMAN. Professor Troy?
Mr. TROY. I have nothing to add.
Mr. PORTMAN. Thank you all very much for great testimony.

With that, the Subcommittee is adjourned.
[Whereupon, at 5:16 p.m., the hearing was adjourned.]
[Submissions for the record follow:]
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ALLIANCE FOR JUSTICE
WASHINGTON, DC 20036

July 5, 2000
A.L. Singleton
Chief of Staff
Committee on Ways and Means
U.S. House of Representatives
1102 Longworth Office Building
Washington, D.C. 20515

RE: Disclosure of Political Activities of Tax-Exempt Organizations
Dear Mr. Singleton,
The Alliance for Justice welcomes this opportunity to submit comments for the

record regarding the various recent proposals for enhanced disclosure relating to the
political activities of tax-exempt organizations. In particular, we are concerned
about proposals that would have reached beyond organizations described in Internal
Revenue Code Section 527 and would have required 501(c)(4), 501(c)(5), 501(c)(6)
and perhaps even 501(c)(3) organizations to disclose extensive information about
contributors and expenditures the organizations made in their efforts to inform the
public about important public policy issues. It is important that the committee rec-
ognize the clear constitutional concerns that arise whenever the government seeks
to regulate speech by organizations created to advocate for a particular public policy
issue and the difficulty of separating that speech from partisan candidate activities.
The Alliance opposes the recently passed H.R. 4762, although we recognize that
other recent proposals designed to regulate speech by tax-exempt groups were even
more seriously flawed. These proposals trample the First Amendment and injure
other policy interests in pursuit of goals that the proposals either fail to achieve or
that may be achieved with less harm to the public.

The Alliance for Justice is a national association of environmental, civil rights,
mental health, women’s, children’s, and consumer organizations that works to pro-
mote public participation in the decisionmaking process. Our members and the
other groups with which we work are tax-exempt organizations that are committed
to working on public policy issues. Although few, if any, of our member organiza-
tions operate the type of 527 organizations regulated by H.R. 4762, the Alliance is
concerned about the impact that this bill and the other proposals that have been
discussed might have on the ability of organizations to advocate for the public inter-
est.

I. Proposals that would require sweeping disclosures of contributors by tax-exempt
organizations are unconstitutional.

Proposals requiring extensive disclosure of contributors by advocacy organizations
violate the First Amendment of the Constitution. The government’s interest in re-
quiring such sweeping disclosure does not rise to the level necessary to restrict
these freedoms.

The First Amendment protects the rights of people to come together to advocate
for or against a particular cause, and the Supreme Court has held that this right
includes the right to speak anonymously in some circumstances. In NAACP v. Ala-
bama (357 U.S. 449 (1958)), the Court struck down an Alabama law that would
have required the NAACP to make public the names of its supporters in Alabama,
citing the risk that if the names of these civil rights activists were known they could
become victims of the Ku Klux Klan and other violent supporters of segregation.

To be sure, the Court is willing to require disclosure where there is a compelling
government interest. Citing interests in support of disclosure, such as the need to
avoid the appearance of corruption created by large campaign contributions to can-
didates, the Supreme Court in Buckley v. Valeo (424 U.S. 1 (1976)) upheld the Fed-
eral Election Campaign Act’s requirement that independent contributions and ex-
penditures be disclosed. However, the Court found it necessary to limit that disclo-
sure to contributions and expenditures for activities coordinated with a candidate
or communications that included ‘‘express advocacy’’—communications that included
explicit calls to support or oppose a particular candidate. With regard to attempts
to require broader disclosure, the Court found that ‘‘the relation of the information
sought to the purposed of the Act may be too remote.’’ (Id. at 80.)

The Court in Buckley also noted that the broad scope of the law left members of
the public uncertain as to when the law applied to them. This vagueness also under-
mined the constitutionality of the FECA because the law failed to ‘‘provide adequate
notice to a person of ordinary intelligence that his contemplated conduct is illegal.’’
(Id. at 77.)
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H.R. 4762 and, to an even greater degree, the other recent proposals in this area
reach substantially beyond the narrow ruling in Buckley. In particular, the more ex-
treme proposals, such as H.R. 4717 (the bill passed by the full committee), are
overbroad, requiring many different types organizations to disclose contributions
and expenditures not merely for ‘‘express advocacy,’’ but also legislative advocacy
and public education. For example, H.R. 4717 would require disclosure of contribu-
tors to and expenditures by a 501(c)(4) organization that spent more than $10,000
in a year on television advertisements featuring a candidate. This requirement
would reach not merely political ads but also lobbying activities, such as an adver-
tisement that seeks to influence a legislator’s vote on pending legislation. The re-
quirement would even reach a public service announcement that featured an elected
official who happened to also be running for reelection.

To the degree that proponents of this legislation argue that these proposals are
not intended to reach such communications, it merely demonstrates the failure of
these proposals to guide the public without overstepping constitutional lines. This
vagueness in the language makes these proposals constitutionally defective.

These are not mere technical concerns—they directly undermine the vital public
policy interests that underlie the First Amendment. The type of speech that these
proposals would regulate—discussions of policy matters and the qualifications of
candidates for office—are the heart of the speech that the First Amendment pro-
tects. Yet the loss of the ability to speak anonymously can chill that speech. In some
cases, people who face forced disclosure of their identities will not speak out of fear
of physical or economic retribution, as in NAACP v. Alabama. In other cases, a
speaker may want listeners to focus more on the message than on the messenger.
The key architects of the Constitution published The Federalist Papers under the
pseudonym ‘‘Publius,’’ allowing the public to debate issues rather than personalities.
In some cases the desire for anonymity may derive from cultural traditions favoring
anonymous giving or even a mundane interest in avoiding the solicitations of other
would-be recipients of contributions. Regardless of the motivation, the fact is that
fewer people will participate in core public policy debates if they are not able to do
so anonymously.

In short, because the proposals would extend to cover speech far beyond the polit-
ical arena where avoiding the appearance of corruption constitutes a compelling ra-
tionale, the government’s interest in requiring disclosure of contributions and ex-
penditures by these organizations for these activities does not rise to the level nec-
essary to allow interference with vital First Amendment rights of speech and asso-
ciation.

II. Less harmful alternatives exist for achieving the goals of H.R. 4762 and the other
proposals.

There are other ways to protect the public from fraud that do not create the con-
stitutional concerns raised by H.R. 4762 and the more sweeping disclosure proposals
that have been debated.

The impetus for this flood of legislation is also the evidence that demonstrates
how unnecessary it is. When the ‘‘Republicans for Clean Air Committee’’—a 527 or-
ganization—began running ads suggesting that Texas Governor (and candidate)
George W. Bush had stronger environmental credentials than Senator (and can-
didate) John McCain, a vigorous press corps, supported by the McCain campaign,
tracked the source of the ads to Sam and Charles Wyly, longtime supporters of
George W. Bush. Indeed the vigor of the press corps is directly proportional to the
impact that these organizations are having on the campaign, and the victims of such
an attack are likely to help uncover the truth. Thus, the greater potential harm to
the electoral process, the more likely that those responsible will be unmasked by
the media.

Furthermore, the public is capable of evaluating the anonymity of the speaker in
weighing the message. To at least some degree, people discount information from
sources they do not know. As the Supreme Court said in upholding the right to
anonymous leafleting in McIntyre v. Ohio Elections Commission:

Don’t underestimate the common man. People are intelligent enough to
evaluate the source of anonymous writing. They can see it is anonymous.
They know it is anonymous. They can evaluate its anonymity along with
its message, as long as they are permitted, as they must be, to read that
message. And then, once they have done so, it is for them to decide what
is ’responsible,’ what is valuable, and what is truth.

(514 U.S. 334, 349 n. 11, quoting New York v. Duryea (citation omitted).)
The ability of the press to uncover those who seek to abuse the right of anonymity

and the public’s ability to evaluate that anonymity can be strengthened with more
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limited disclosures than those proposed by H.R. 4717. The Alliance for Justice sup-
ports a requirement that all organizations seeking tax-exempt status under Section
527 register with the Internal Revenue Service and file an annual Form 990 infor-
mation return subject to the same disclosure requirements that cover other tax-ex-
empt organizations. This would make public key information, including the names
of the organization’s officers and highly paid consultants. This information will fre-
quently provide enough information for reporters and the public to determine what
interests lie behind the organization.

In general, contributors to a 527 would not be disclosed on the publicly available
version of its Form 990. Although this information is generally reported to the IRS
on Form 990, most tax-exempt organizations are permitted to exclude this informa-
tion from the copies of the Form that they make available to the public. The one
exception to this general rule is that private foundations—which receive funds from
only a limited number of sources, rather than through support from the general
public—must disclose the source of their funds on publicly available 990s. The Alli-
ance would support such a requirement for 527 organizations that fail to meet a
similar public support test. This would directly address the most troubling use of
this type of organization, diminishing the ability of a few individuals to masquerade
as a group with broad public support.

III. Legislation limited to 527 organizations would be ineffective and dangerous.
It is possible that legislation, such as H.R. 4762, requiring broad disclosure only

by organizations created under Section 527 would pass constitutional muster. How-
ever, such legislation would fail to stop determined individuals from supporting
anonymous issue advocacy through other types of organizations. Such legislation
will inevitably lead to renewed calls for more sweeping, unconstitutional disclosure
requirements on non–527 organizations.

Although the Supreme Court has been reluctant to impose burdensome restric-
tions on the speech and associational rights of individuals, it has been more willing
to impose such restrictions as a condition of receiving certain tax advantages. For
example, the Supreme Court in Regan v. Taxation With Representation of Wash-
ington (461 U.S. 540 (1983)) found that the Internal Revenue Code’s restrictions on
lobbying by 501(c)(3) organizations withstood First Amendment challenge because
the organization had the option of conducting lobbying activities outside the
501(c)(3) structure, either by forming as another type of tax-exempt organization or
creating such a group as an affiliated organization.

In H.R. 4762, Congress has chosen to make granting of 527 status contingent
upon compliance with extensive disclosure of contributors and expenditures. The bill
has a certain intuitive appeal given that all 527 organizations, by definition, have
the intent to influence elections as their primary purpose. (Although it is worth not-
ing that 527s may also engage in non-electoral activities, such as efforts to support
or oppose nominations for certain appointed offices.)

One problem with this ‘‘solution’’ is that it will merely create a flight to other
types of organizations. Faced with greater barriers to the use of 527 organizations,
those determined to espouse their ideology anonymously will likely create other
types of tax-exempt organizations—or even ‘‘for-profit’’ corporations—that remain
tax free because they never show a profit. (Indeed, it was just this type of unin-
tended consequence that led the growth of the ‘‘new’’ 527 organizations as would-
be donors sought to avoid the gift tax burdens associated with giving to 501(c)(4)
organizations.)

A more insidious problem with a disclosure provision limited to 527s, however, is
the inevitable desire it will create to impose similar requirements on 501(c)(4)s,
501(c)(5)s, and 501(c)(6)s. Congress wisely decided to avoid this pitfall in passing
H.R. 4762, but because issue advertisements created by 527s are indistinguishable
in content from those produced by these other types of tax-exempt organizations, it
will be all too easy to slide down the slippery slope and seek to regulate these other
types of organizations. As described above, such an effort would be a clear violation
of bedrock constitutional principles.

Simply because it may be possible to regulate 527s does not mean that it should
be done. Indeed, some of the same concerns about associational rights and the value
of anonymous speech discussed above apply to individuals that come together in 527
organizations as well. Regardless of the potential merits of these policy arguments,
however, it seems clear that efforts to regulate only 527 organizations will fail to
achieve the sponsors’ desire results and may open the door to more troubling at-
tempts at regulation.

Thank you for this opportunity to express our concerns about this dangerous legis-
lation. The Alliance for Justice respectfully urges the Committee to take into ac-
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count the risk this type of proposal creates for fundamental constitutional freedoms
in the event it faces similar legislation in the future.

Sincerely,

JOHN POMERANZ
Nonprofit Advocacy Counsel

f

Statement of OMB Watch

DISCLOSURE OF NONPROFIT POLITICAL ACTIVITY

OMB Watch is a 501(c)(3) tax-exempt organization that promotes greater citizen
participation in pursuing a more accountable, responsive, and just government. To
a large extent, we work with and through the nonprofit sector because of its vital
place in our communities and our faith that the sector can play a powerful role to
invigorate our democratic principles. OMB Watch works with nearly 10,000 non-
profits around the country—mostly 501(c)(3) organizations, but also 501(c)(4) organi-
zations and unions—on various issues, including the protection of the nonprofit ad-
vocacy voice.

OMB Watch understands the potentially corrupting influence of money in politics,
and recognizes the urgent need to revitalize public confidence in our democracy. De-
spite serious concerns about some of the recent suggestions for legislative action, we
recognize the benefits of public disclosure of the sources of communications that are
closely tied to candidates and elections, even if they fall short of the ‘‘express advo-
cacy’’ standard permitting certain speech to be regulated and limited under the Fed-
eral Elections Campaign Act (‘‘FECA’’). A reporting scheme similar to that imposed
on other nonprofit organizations would meet much of the legitimate public need for
information about these entities.

As for more extensive regulation, we believe that ‘‘soft money’’ issues, including
the problems raised by unlimited contributions to political parties, need to be ad-
dressed as part of a comprehensive approach to campaign finance reform. Focusing
only on the advocacy activities of nonprofit organizations fails to address substantial
problems throughout the existing campaign finance system.

As an initial matter, we note that nonprofit ‘‘political activities,’’ the subject of
much discussion in Congress, may refer to a broad range of communications. De-
pending on context, ‘‘political’’ may describe spending that expressly supports the
election or defeat of a candidate; discussions of candidates that fall short of such
express advocacy; discussion of public policy issues conducted in the course of an
election campaign that may have some effect on the outcome of the election; direct
or grass roots lobbying with no electoral link; advocacy for or against a ballot meas-
ure; attempts to influence the nomination or confirmation of executive branch ap-
pointees; or even non-legislative policy advocacy. The distinctions between these cat-
egories of political speech are often far from clear, and it will help focus our discus-
sion to acknowledge that they may be qualitatively different, and susceptible to dif-
fering constitutional analyses.

Disclosure of Nonprofit Political Activities Should be Limited in Scope to Narrowly-
Defined Activities

OMB Watch recognizes the legitimate interest in public disclosure of spending in-
tended to influence the outcome of elections, even when the communications fall
short of expressly advocating the election or defeat of candidates. Public disclosure
of candidate contributions as well as other electoral expenditures allows the elec-
torate to make more informed voting decisions; public scrutiny of the sources of in-
fluence on policy makers are important to the government accountability OMB
Watch is committed to. As described in greater detail below, we fully support ex-
tending to tax code section 527 groups the same level of disclosure that is applied
under current law to other nonprofit organizations. More detailed disclosure of ex-
penditures for electoral purposes may even be merited.

The interests of a free and vibrant democracy demand public accountability. But
such accountability should not be advanced at the expense of freedom of association.
Any disclosure requirements imposed on an organization that engages in political
advocacy burden, to some extent, the exercise of First Amendment rights. In some
circumstances the government’s legitimate interest in disclosure even of express ad-
vocacy is not sufficient to outweigh the administrative burden required to establish
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1 FEC v. Massachusetts Citizens for Life, 479 U.S. 238, 252–255 (1986) (hereinafter MCFL).
2 E.g., 26 U.S.C. § § 6104(b), 6104(d)(3)(A).
3 357 U.S. 449 (1958).
4 424 U.S. 1, 64 (1976).

a separate segregated fund for political campaign advocacy.1 When the regulated
speech falls short of express advocacy, the burden of detailed reporting is even more
likely to be found to outweigh the public interest in disclosure.

Any attempt to regulate political speech, whether that of individuals or citizens’
groups, must tread very carefully. Unless the boundaries of regulated speech are
drawn both narrowly and precisely, forced disclosure and additional administrative
burdens threaten to undermine well-recognized rights of citizens to associate freely
and to engage in political advocacy without fear of reprisal. The existing definition
of political activities under tax code section 527(e), for instance, is both unclear and
overbroad. It includes not only communications that are primarily intended to pro-
mote a candidate, but also speech that may have an electoral effect without being
clearly electoral on its face.

Still, let us assume for the moment that it is possible to define clearly a category
of ‘‘electioneering’’ speech that falls just short of express advocacy. If the activity
triggering the requirements is closely tied to speech that is clearly and unambig-
uously campaign-related, there is a strong governmental interest in requiring disclo-
sure. Similarly, the more carefully the disclosure requirements are linked to the ac-
tivity of concern, the less likely they are to infringe on other constitutionally pro-
tected speech. Unless a disclosure scheme is based on a carefully and narrowly
crafted definition of electioneering speech, its reach is likely to be unconstitutionally
vague or over broad.

There are indeed many organizations that take advantage of existing legal rules
to engage in advocacy falling just short of ‘‘express,’’ yet is clearly intended and is
understood to serve as an electioneering message. In principle, there may be no con-
stitutional impediment to disclosure requirements limited to these candidate-related
electoral communications falling just short of express advocacy. In practice, how-
ever, the goal of forcing disclosure of advocacy closely tied to electioneering without
impermissibly burdening citizens’ rights to engage in advocacy on issues may prove
elusive.

Donor Disclosure Has the Potential to Substantially Burden First Amendment Rights
Many proposals have been put forward that would require disclosure of identi-

fying information about contributors to organizations that engage in political advo-
cacy (variously defined). Yet, mandating disclosure of the identity of donors to non-
profit organizations raises troubling implications for free association and speech.

By banding together to speak collectively, members and supporters of nonprofit
organizations enhance the exercise of their free speech rights. Particularly when ad-
dressing controversial issues, such organizations play a critical role in permitting
effective advocacy. Viewpoints that might otherwise go unvoiced can compete in the
‘‘marketplace of ideas,’’ and be evaluated on their merits. It is a fundamental tenet
of this country’s commitment to free speech that allowing many ideas to be heard
and considered is inherently beneficial. Any action that would inhibit the expression
of ideas should only be taken if it advances a truly compelling countervailing inter-
est, and should be narrowly focused to limit as little speech as possible.

Privacy is an essential element of free association, a right closely linked to free
speech. Forced disclosure of membership in (or financial support of) nonprofit orga-
nizations substantially burdens the members’ right to speak out on issues of public
importance. It is an obstacle to the freedom of association which becomes the mech-
anism for the exercise of free speech.

Congress has historically recognized the importance of shielding most nonprofit
donor information from public disclosure. Section 501(c) organizations must report
certain donor information to the IRS as part of their exemption applications and an-
nual tax filings. Those documents must be made publicly available, but the names
and addresses of donors are excluded from public disclosure.2 The constitutional di-
mension of donor disclosure was most notably set out in NAACP v. Alabama,3 which
recognized the right of organizational members to join together to advocate on
issues without revealing their individual identities. Subsequently, the Court in
Buckley v. Valeo recognized the potential that donor disclosure has for infringing on
First Amendment rights. (4 The record keeping, reporting, and donor disclosure re-
quirements imposed by FECA on candidates and political committees were upheld
only after a finding that they furthered government interests that were both signifi-
cant and substantially related to the information required to be disclosed.
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5 459 U.S. 87, 96–98 (1982)
6 26 U.S.C. § 527(e)

Any attempt to mandate the disclosure of donors to nonprofit organizations must
be evaluated in light of this standard. Requiring disclosure of contributions ear-
marked for narrowly-defined electioneering communications would probably be tai-
lored to achieve the goal of making public information about what is perceived as
‘‘surreptitious’’ campaign spending. On the other hand, a requirement of the disclo-
sure of all donors if an organization engages, as any part of its activity, in certain
types of advocacy, sweeps far broader, imposes a greater burden on associational
rights, and effectively penalizes groups for engaging in political speech at the core
of the First Amendment’s protections.

Itemized Expenditure Disclosure Does Little to Further the Public Interest in Ac-
countability

Disclosure of itemized expenditures, either of an entire organization or for par-
ticular activities, raises similar First Amendment concerns. Mandating disclosure of
the identity of those who receive payments from an organization could include po-
tentially private information, such as employee reimbursements. As was recognized
in Brown v. Socialist Workers ’74 Campaign Committee,5 it is not only those who
contribute to or join organizations representing unpopular causes who may be sub-
ject to harassment or intimidation; those who choose to do business with such
groups may be targeted because of that connection as well. While disclosing which
office supply store an entity patronizes is unlikely to have negative ramifications,
the clients of individual consultants or small firms may very well reflect the consult-
ant’s political convictions. Working with a controversial organization is sometimes
not just an economic statement.

Further, is it unclear what interest highly detailed, itemized reporting of expendi-
tures would serve. Even if the only burden on the exercise of free speech rights is
the additional administrative hassle of tracking and reporting expenditures in de-
tail, the burden on the organization must correlate to an important public interest.
It is highly questionable that the public’s ability to evaluate political speech would
be meaningfully advanced by knowing the identity of the media consultant who
helped an organization buy air time for an advertisement.

In upholding FECA’s disclosure requirements for independent expenditures, the
Buckley Court suggested such requirements, if applied to an organization not oper-
ated primarily for political purposes, would be unconstitutionally over broad if ex-
tended to communications short of express advocacy. Thus, an expenditure disclo-
sure scheme that applies to more broadly defined political speech must be carefully
tailored to advance a compelling interest in disclosure. In addition to constitutional
concerns, prudent policy suggests that potentially burdensome reporting require-
ments should not be imposed unless they are reasonably expected to provide a level
of information that is useful to the public. Itemized expenditure reporting does not
lead to significantly more useful information than can be obtained from reporting
of general categories of expenses.

In any case, it does not make sense to require detailed disclosure of expenditures
for ‘‘political’’ activities unless the same requirement applies to all such expendi-
tures by any entity. The public interest in obtaining information about political ex-
penditures by nonprofit organizations is no greater than the interest in similar in-
formation about such activities by for-profit companies. If there is indeed a legiti-
mate public need to know who paid whom how much to undertake specific political
advocacy, it applies equally to all entities.

Disclosure Limited to 527 Organizations Raises Problems of Public Confusion and
Inconsistency

Some proposals would limit their scope to entities exempt from taxation under
section 527 that are not required to register and report under FECA. These organi-
zations are by definition ‘‘operated primarily for the purpose of directly or indirectly
. . . influencing or attempting to influence’’ elections to public office.6 By limiting
its reach to these political organizations, this approach minimizes its infringement
of donors’ rights; a contributor to a 527 organization is at least on notice that she
is supporting an organization involved in election-related advocacy.

In addition, this approach has the merit of addressing an unintended gap in exist-
ing reporting and disclosure laws. As discussed below, OMB Watch supports impos-
ing registration and reporting requirements on 527 organizations similar to those
for other nonprofit organizations. However, a more comprehensive disclosure regime
limited to 527 organizations raises difficult issues.
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7 In fact, section 527 sweeps more broadly than expenditures directly and indirectly related
to candidate elections, and may include some activities which even 501(c)(3) organizations may
undertake, such as seeking to influence nomination and Senate confirmation of Executive
branch appointees. We assume for purposes of this discussion that non-electoral 527 organiza-
tions and activities could somehow be carved out from the scope of any legislation, although this
could be difficult.

8 E.g., Priv. Ltr. Rul. 1999–25–051 (Mar. 29, 1999).
9 For example, 501(c)(3) organizations may support or oppose referenda, which would be count-

ed under its permissible lobbying activities. Unlike the 527 group, the 501(c)(3) is engaged to
influence the policy, not an election. In this case, the difference between the two groups is one
of intent, not action—and therefore indistinguishable to the public.

In recent years, IRS rulings have progressively extended the reach of activities
covered by section 527(e).7 This definition covers not only those communications
that barely escape regulation by the Federal Election Commission (FEC), but also
a wide array of issue advocacy that may only indirectly affect a candidate election.
There must be a nexus to elections, but the link may be slight, and may not be evi-
dent on the face of a communication. The electoral connection may only be revealed
upon close inspection of internal documents demonstrating the organization’s intent
in decisions regarding geographic targeting or message development.

Rulings have found that 527 activities may encompass grassroots lobbying com-
munications; mass media advertisements that do not identify specific legislators;
ballot measure activities; and litigation. In many cases, the determination that
these activities are ‘‘political’’ rests on evidence of subjective intent found only in
internal records.8 The contents of a communication may not overtly be linked to an
election, but decisions made about targeting and distribution bring it into 527’s
ambit. The breadth of the IRS interpretation of 527(e) demonstrates a fact that
courts in election law cases have repeatedly recognized: advocacy of issues and advo-
cacy for or against candidates are often inextricably intertwined. Some 527 activity
may be indistinguishable to the outside observer from pure issue advocacy activities
conducted by 501(c)(4), or even 501(c)(3), nonprofit organizations.9 We therefore be-
lieve that imposing detailed donor disclosure requirements on only one type of orga-
nization would lead to both inconsistency and public confusion.

Furthermore, to the extent section 527 organizations engage in advocacy that
reaches much further than a narrowly drawn category of almost-express advocacy,
forced donor disclosure implicates the same constitutional concerns raised in
NAACP v. Alabama. Citizens choose to maintain individual anonymity and engage
in political advocacy through support of organizations for a variety of legitimate rea-
sons. Their right to do so should not be abridged absent compelling countervailing
concerns. Including all 527 organizations with their entire range of advocacy activi-
ties is not sufficiently narrowly tailored to the interest in providing the public with
information about campaign expenditures to offset the infringement on their sup-
porters’ right to privacy in their political associations.

Extending Disclosure to Other Organizations is Even More Problematic
Other proposals would impose disclosure obligations on organizations that engage

in covered ‘‘political’’ activity regardless of the type of organization. While this ap-
proach avoids the logical inconsistency of different disclosure requirements for orga-
nizations whose activities may appear indistinguishable, it does so at the expense
of the First Amendment rights of supporters of organizations not organized pri-
marily for electoral purposes. Requiring disclosure of donors who support the gen-
eral activities of a nonprofit organization because that organization chooses to en-
gage in legally permissible political advocacy effectively penalizes the exercise of
free speech. Extending any disclosure requirement beyond donations earmarked for
communications closely linked to candidates and elections invades donors’
associational rights without furthering a compelling public interest substantially re-
lated to the required disclosure.

There may be many reasons that individual donors would not want their support
of an organization to become public knowledge. Contemporary issues, like public
opinion and public tolerance for dissent, change swiftly. Even issues that are not
unpopular today may one day become highly controversial. A disclosure system that
makes public lists of individuals supporting various causes creates a potentially
chilling legacy. We need only recall to the McCarthy era to realize the potential for
misuse of such information.

Some have suggested the harsh effects of donor disclosure requirements could be
ameliorated by permitting an organization to establish a separate fund for covered
‘‘political’’ activities, and limit disclosure to contributors to that fund. This modifica-
tion slightly reduces the infringement on free association, but it nonetheless estab-
lishes a significant burden on organizations wishing to engage in issue advocacy in
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10 26 U.S.C. § 527(f)(3).
11 479 U.S. at 252–255.

the context of a political campaign. However, the administrative burden of main-
taining a segregated account and separately raising funds for certain advocacy ac-
tivities should not be underestimated.

Requiring such specific earmarking in raising funds for different advocacy activi-
ties creates many difficulties. Donors typically give to support an organization’s mis-
sion, trusting the nonprofit to use the funds as best it can to achieve those ends.
Dividing the organization’s activities into two (or more) pools requires that contribu-
tions be earmarked for one or the other. Rather than deciding on a day-to-day basis
which activities best further the group’s mission, funded by donors who support that
mission, a nonprofit must solicit in advance specific contributions for specific activi-
ties. Donors are deprived of the ability to effectively provide general support for the
organization. Any sort of earmarking scheme requires complex administration that
reduces flexibility and impedes the ability to conduct program activities. Especially
for an organization with a broad donor base, asking each contributor to designate
the activities to be supported with her contribution creates a tremendous barrier to
operating a unified organization.

The tax code already provides for creation of separate segregated funds for non-
profits to engage in political activity.10 Creating such a fund allows an organization
to avoid taxation of its investment income. The administrative burden of operating
through such a fund does not offset the tax penalty of conducting political activities
directly. A legislative proposal that would set donor privacy as the additional price
of not administering a segregated fund for political activities seriously impedes the
exercise of First Amendment rights. The administrative burden of establishing a
PAC under the election law played a role in the determination that a ban on inde-
pendent express advocacy by corporations violated MCFL’s First Amendment
rights.11 Requiring a separate fund for political advocacy defined more broadly than
express advocacy as the price of protecting donor privacy raises serious constitu-
tional issues.

It is important to recognize that existing FCC regulations already require that an
organization making a communication via paid broadcast advertising identify itself.
The print media, as a matter of policy, generally require identification of the spon-
sor of paid ads. Mandating disclosure of that organization’s supporters may add in-
crementally to the information available to the public in evaluating its message, but
only at the expense of a significant infringement on associational rights. Established
nonprofit organizations are generally known to the public; their agenda is under-
stood, and their position can be weighed accordingly. The public can also weigh the
credibility of organizations that do not have an established reputation, or that rep-
resent only a small group of donors. The incremental benefit of public disclosure of
donors to organizations that may only incidentally engage in political campaign ad-
vocacy does not support invading their supporters’ privacy, associational, and speech
rights.

We also note the difficulty of defining appropriately covered activity. Several legis-
lative proposals that have made an activity the trigger for disclosure rather than
the type of organization have sought to capture communications that fall short of
express advocacy, yet are sufficiently closely tied to candidates and elections to
merit regulation. Yet in attempting to draw a bright line to give regulated entities
adequate notice of covered activities, these definitions have inevitably swept too
broadly.

For instance, grassroots lobbying communications with no electoral intent (or ef-
fect) whatsoever must necessarily identify legislators whom the public is urged to
contact regarding legislation. Yet legislators are frequently candidates. Distin-
guishing genuine lobbying messages from those that use legislation as an excuse to
tarnish a candidate’s character is no simple task. Indeed, some bills proposed would
require disclosure of individual donors for organizations that make communications
that do not even constitute political advocacy. Some of these proposals cover commu-
nications that ‘‘mention an individual holding Federal office or a clearly identified
candidate for election for Federal office.’’ Yet this definition includes not only lob-
bying messages, but even a public service announcement that features a well-known
public figure and office holder encouraging screening for a particular health risk.
Even if it is constitutionally possible to impose disclosure requirements on organiza-
tions based on participation in certain activities, the net should not be cast so wide
as to capture non-electoral, or even wholly non-political, communications.

We are also concerned that disclosure requirements imposed on activities that are
entirely non-electoral would inevitably be extended to 501(c)(3) organizations. While
501(c)(3) charities may be exempted from disclosure initially, the inconsistency of
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a disclosure regimen triggered by advocacy of 501(c)(4), 501(c)(5), or 501(c)(6) organi-
zations but not by similar advocacy by 501(c)(3)s will inevitably generate pressure
to eliminate this inequity. If an election campaign disclosure measure is to avoid
the risk of being extended to entities that are prohibited from engaging in cam-
paigns, it must regulate only unambiguously electoral activity.

Appropriate Disclosure for 527 Organizations
Despite serious concerns about the potential scope of some of the proposals for

donor disclosure related to political activities, OMB Watch does believe there is a
need to address the legal anomaly that imposes no registration or reporting require-
ments on 527 organizations that fall outside the authority of the FEC. The form
1120–POL currently filed by these organizations does not provide sufficient informa-
tion to evaluate them. However, the existing tax code framework for disclosure of
other nonprofit organizations should, with a few modifications, serve to provide suf-
ficient information to allow greater public understanding of these currently unregu-
lated entities.

Most 501(c) tax-exempt entities must file Form 990 with the IRS on an annual
basis. They provide information about their financial condition, program activities,
revenues, expenditures, names of officers and directors, and compliance with various
legal restrictions. It certainly makes sense to extend this type of reporting scheme
to 527 organizations, so that the different types of tax exempt organizations are sub-
ject to similar tax reporting requirements.

Additionally, 527 organizations should file a registration statement with the FEC
upon their formation to provide the news media and members of the public with
notice of its existence. The press has uncovered the existence of a number of 527
organizations even under current law, allowing the public to judge their communica-
tions accordingly. Mandating publicly available registration of all 527 groups would
go far to shedding the light of public scrutiny on their activities.

The information contained on a 990-style filing would provide a reasonable basis
for the public to evaluate an entity sponsoring political advocacy activities, as it
does for other nonprofit organizations. While individual donor identities are not sub-
ject to public disclosure, the form provides an overall picture of the organization’s
sources of support, financial situation, and activities. Similarly, the 990 requires re-
porting expenditures by category, rather than itemized detail. Surely the public in-
terest in disclosure would be served by knowing the breakdown of funds spent on
media buys, message development, staff, overhead, and fundraising costs; permit-
ting an examination of each entry in a check register does not add a meaningful
degree of public accountability.

It might be appropriate to consider for 527s some modifications from the informa-
tion required on the basic Form 990. Just as 501(c)(3)s must file Schedule A con-
taining more detailed information considered particularly significant in evaluating
their legal compliance, 990-style disclosure by 527s need not be strictly limited to
the exact items required of 501(c)(4)s, 501(c)(5)s, or 501(c)(6)s. A supplemental
schedule could provide additional information helpful to the public in evaluating 527
entities.

One significant concern that has been raised about 527s is that they may rep-
resent the interests of only a small group of individuals, yet operate under a name
that deceptively suggests they are organized to promote the public interest. It is not
necessary to reveal the identities of individual donors to notify the public that these
entities do not in fact represent a broader community. A measure similar to that
used by 501(c)(3)s to demonstrate ‘‘public support’’ can indicate whether an organi-
zation receives broad public support or is likely to represent the interests of a small
group of donors. Armed with this information, the public can evaluate the credibility
of an organization’s statements and the likelihood that it is seeking to advance a
private agenda.

In some cases, it may be appropriate to require individual disclosure of large ex-
penditures. For instance, consultants may play a significant role in developing an
organization’s program activities. Just as the identity and compensation of officers,
directors or key employees is disclosed on the 990, the identity of consultants (per-
haps those compensated over a certain amount) can be important in determining the
entity’s agenda. Thus, just as 501(c)(3)s must disclose on Schedule A payments to
consultants over $50,000, similar disclosure for 527 organizations, or for expendi-
tures by other organizations undertaking 527 activities, may increase public ac-
countability.

The annual 990 submission may present two special problems when extended to
527 groups. First, an annual submission is not timely, particularly in the context
of disclosure about actions to influence the outcomes of an election. To solve this
problem, we think 527 groups making expenditures above a specific threshold
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should be required to report on a quarterly basis. This reporting should be done
electronically to insure immediate and accurate disclosure.

Second, the IRS is not structured to provide immediate release of information and
is chronically underfunded in its tax-exempt enforcement area. Accordingly, we sug-
gest that 527 groups should not only submit the 990 filing to the IRS, but also to
the FEC. The FEC is more adequately prepared to provide prompt public access to
information.

We believe this type of disclosure—absent donor disclosure—can greatly enhance
public accountability. Admittedly, it is not perfect. It may still be difficult to deter-
mine the extent to which a 527 organization is candidate controlled, even with dis-
closure of directors. It will not provide detailed FEC-type disclosure for communica-
tions falling just short of express advocacy but having nearly the same impact. But,
as described earlier, we do not believe it is possible to create a bright line test of
such activity without trampling on constitutional rights.

Despite these limitations, our suggestions would allow the public to take notice
of a newly registered 527 group. If the public contacts the newly registered group
and they choose not to disclose certain information, that refusal may have some im-
pact on the credibility and legitimacy given to the group’s message. Combined with
information from the 990, the public will be armed with information to hold the 527
group accountable, yet core constitutional principles will not be violated.

f

Statement of Hon. Greg Walden, a Representatives in Congress from the
State of Oregon

Mr. Chairman, I appreciate this opportunity to add my voice to the debate sur-
rounding the reform of American campaign financing laws, particularly as it relates
to the disclosure requirements of tax-exempt organization. While few campaign fi-
nance proposals are raised without controversy, I believe the full disclosure of cam-
paign funds is a reform that will enhance the accountability of those who seek to
influence our elections without subtracting from the freedom of the American peo-
ple. Unlike most campaign finance reforms, which consist principally of allowing
politicians to ration the amount of money that can be spent on their campaigns for
reelection, this proposal simply requires these organizations to reveal the sources
of their donations.

Mr. Chairman, a number of reforms have been proposed to mitigate the influence
of special interest money in politics, foremost among these the ban on unregulated,
or ‘‘soft’’ money, which is sent to political parties and not individual candidates.
These donations, while ostensibly intended for ‘‘party building’’ activities, often are
used to fund issue advocacy advertisements that are no less effective than those
purchased by ‘‘hard’’ money, which are strictly regulated. Chief among the com-
plaints by campaign finance proponents is that the absence of donor limitations
gives the wealthy disproportionate influence in the political process over those with
lower incomes. And while banning soft money completely is attractive to many, oth-
ers argue that limitations on political contributions represent unconstitutional as-
saults on the free speech rights of the American people.

Like most lawmakers, I favor campaign finance reform that diminishes the ability
to influence the American electoral process in unseemly ways without compromising
the First Amendment. The most obvious and effective campaign finance reform, of
course, would be to scale back the intrusiveness of the federal government. If the
various laws and regulations emanating from Congress and the federal agencies
were not so inextricably tied to Americans’ livelihood, their desire to influence the
government with campaign contributions would be significantly reduced. Under the
current system, however, citizens and businesses simply have no choice but to in-
volve themselves in the political process because of the degree to which the govern-
ment attempts to mold the landscape of American life.

And while scaling back the size of government is a goal to which Republicans in
Congress have committed themselves, no fundamental changes in government can
take place with the swiftness that is needed to address the flaws in our campaign
finance system. Among the immediate proposals I support to cleanse our campaign
finance system, there is no need more obvious that that of full disclosure laws. Or-
ganizations that are afforded special tax-exempt status by our laws should not enjoy
the ability to influence elections while remaining shielded from the scrutiny of the
American people.

I believe that like political candidates and political action committees (PACs), tax-
exempt organizations that make financial contributions should be required to dis-
close fully the sources of their funds. Furthermore, the officers of such organizations
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should be made known to the public, in addition to other reasonable requirements
deemed necessary to ensure the American people know who is influencing the polit-
ical process.

The explosion of technology—particularly the Internet—has afforded us the re-
markable opportunity of having near-instant disclosure of campaign donations.
While I believe donating to political candidates or grass-roots organizations is a fun-
damental American right, and one that should not be discouraged, I am equally con-
vinced that disclosing the sources of these contributions will provide for an electoral
system that is cleaner and less susceptible to corruption.

Thank you, Mr. Chairman.

Æ
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